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Public services which must be procured are currently provided in partnership with the private 

and third sector, with an estimated £284 billion a year in 2018 spent in the United Kingdom 

on buying goods and services from external suppliers – amounting to around a third of public 

expenditure.  The need for the reform and modernisation of public procurement law and 

practice to increase the efficiency, effectiveness and understanding of public procurement in 

the EU has long been recognised resulting in the new Procurement Directive 2014/24/EU.   

 

This Professional Doctorate in Law research examines whether and to what extent the new 

EU rules which have been transposed into the Public Contracts Regulations 2015 (as 

amended) have modernised, simplified and made more flexible the public procurement 

process in the United Kingdom. 

 

This research undertakes a black letter / doctrinal approach of the relevant laws in order to 

analyse and compare the past and present legal frameworks.  A black letter law methodology 

was followed as I needed to undertake a legal/textural analysis of the new rules to better 

understand how they compare and contrast with the old rules. 

 

In undertaking an analysis of all the changes, modifications and reforms to the law from 

Directive 2014/24/EU and from my experience in practice when applied to the procurement 

process I selected a number of specific topics for my research.  The topics selected were 

Selection Criteria, Contract Award Criteria, Framework Agreements and Abnormally Low 

Tenders.  These topic areas were selected as they represent topics which regularly occur in 

public procurement and therefore provide an important and reasonable indication of the kinds 

of challenges the new rules give rise to in practice. 

 

As black letter law methodologies do not capture the application of the law in practice, I have 

followed an empirical interview methodology to record the perceptions of experienced 

practitioners of public procurement. The voices and perspectives of these practitioners are 

currently largely absent from the available academic literature.  The investigation was 

undertaken using 27 participants and whilst this is not a large number and the findings are not 

generalisable to the larger community, these participants have a cumulative experience of 

over 1700 procurements and therefore have provided rare and invaluable insights into the 

procurement process.   
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This research finds that several participants considered that the new rules had made some 

areas in the procurement process more complex and made the procurement procedure 

difficult to operate in practice.  The new rules were not perceived by most participants to 

have simplified or improved the public procurement process.  This may be as a result of 

either a lack of understanding of the rules in certain areas or a resistance to change existing 

procedures and processes followed by the participants.  From these findings further research 

on the rules is required together with the need for practical training and guidance on the rules, 

obligations and how they are understood and applied in practice. 
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PART 1  -  INTRODUCTORY ISSUES AND LEGAL ANALYSIS 

 

Chapter 1 – Introduction to the thesis 

 

1.1 The Research 

 

The study relates to Public Sector Procurement laws and regulations in the UK which are 

based on EU laws and regulations.  For many years it has been recognised that public 

procurement rules were complex, and this had resulted in waste, inefficiencies and a lack of 

understanding on how the rules should be operated which was often added to by the lack of 

qualified practitioners in public procurement.1  Many attempts have been made to draft and 

implement rules which are less complex and more simple to operate. 

 

The background to the EU Procurement Directives since their adoption in 1964 and 1971 and 

prior to 2004 are covered in Chapter 2 to this thesis.  After consultation in 2004 the Public 

Sector Directive2 was introduced by the European Union.  The reforms for this Directive 

originated from a Green Paper of 1996, Public Procurement in the European Union : 

Exploring the Way Forward.3  There were two main aims, the first to simplify the rules 

(involving clarification through guidance) and the second intention being to increase the 

flexibility available to procuring entities in order to take into consideration new practices or 

market reality.4  The 2004 Directive was transposed into the Public Contracts Regulations 

20065 in England, Wales and Northern Ireland.  In Chapter 3 I confirm that both the 2004 

Directive and the Public Contracts Regulations 2006 have subsequently been repealed.  

Following the adoption of the 2004 legislation the European Commission commenced a 

general review of the Directive together with the neglected subjects of remedies and defence 

procurement.6  The development of these subjects occurred separately but the finalisation of 

 
1 House of Commons, Public Administration Select Committee (PASC) – Government Procurement: 

Government Response to the Committee’s Sixth Report of Session 2013-14 (Stationery Office Ltd 2014) 51 
2 Parliament and Council Directive 2004/18 (OJ 2004 L134/114) on the co-ordination of procedures for the 

award of public works contracts, public supply contracts and public services contracts 
3 European Commission, Green Paper, Public Procurement in the European Union, Exploring the Way Forward 

(1996) COM 583 final 
4 Sue Arrowsmith, ‘The Past and Future Evolution of EC Procurement Law: From Framework to Common 

Code?’ (2006) 35(3) Public Contracts Law Journal 345 
5 Statutory Instrument (SI 2006 No 5) Public Procurement England and Wales, Public Procurement Northern 

Ireland 
6 Sue Arrowsmith, The Law of Public and Utilities Procurement: Regulation in the EU and UK (3rd edn,  

Sweet & Maxwell 2014) Vol 1(1). 
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the remedies regime and the Defence Procurement Directive7 was subsequently evaluated.  

The Commission concluded that there was neither major nor urgent need to amend the 

Remedies Directives and it was decided to maintain them in their current form without any 

further modification at this stage.8 

 

Following consultation and publication of proposals which occurred in 2011, in 2014 a new 

Directive9 on public procurement was introduced together with a Utilities Directive10 and a 

Concessions Directive.11  My research specifically covers the 2014 Public Procurement 

Directive (Directive 2014/24/EU).  The primary objectives of the revision to the EU 

procurement regime is the modernisation, simplification and so called flexibilisation of the 

regime.12  The introduction of the Directive was to overhaul and to make significant changes 

to existing obligations and further to introduce new requirements.13  Directive 2014/24/EU 

was transposed into the Public Contracts Regulations 201514 (PCR 2015) in England, Wales 

and Northern Ireland. 

 

The main project is to ascertain whether the new rules in Directive 2014/24/EU which are 

said to have been modernised, simplified and made more flexible have in practice improved 

the public procurement process.  Consequently, the research will focus on a significant 

review of Directive 2014/24/EU and the PCR 2015 (as amended).  This will also cover 

whether there has been an improvement in the understanding and approach of users of the 

new rules in the operation and delivery of public sector procurements. 

 

 
7 Directive 2009/81/EC of the European Parliament and of the Council of July 13, 2009 on the co-ordination of 

procedures for the award of certain works, supply or service contracts by contracting authorities in the fields of 

defence and security [2009] O.J. L216.76. 
8 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2017:28:FIN p8 
9 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public 

procurement and repealing Directive 2004/18/EC 
10 Directive 2014/25/EU of the European Parliament and of the Council of the 26 February 2014 on procurement 

by entities operation in the water, energy, transport and postal services sectors and repealing Directive 

2004/17/EC [2014] O.J. L94/243. 
11 Directive 2014/23/EU of the European Parliament and of the Council of the 26 February 2014 on the award of 

concession contracts [2014] OJ L94/1. 
12 COM (2011) 896 final, 2011/0438 (COD) Proposed procurement directive.  Explanatory Memorandum  

section 1 
13 Steen Treumer, ‘Evolution of the EU Public Procurement Regime: The New Public Procurement Directive’ in 

Francois Lichere, Roberto Caranta and Steen Treumer (eds) Modernising Public Procurement – The New 

Directive (DYØF Publishing 2014) 9 
14 Statutory Instrument 2015 No. 102 Public Procurement  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2017:28:FIN
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In relation to the impact of Brexit on my research, as my research also relies heavily on the 

PCR 2015 (as amended) I consider that my research will be relevant for the operation of 

public procurement in the UK whether or not there is a deal for Brexit. 

 

To support this statement, I refer to the following points.  In December 2018, the Public 

Procurement (Amendments etc.) (EU Exit) Regulations 201915 (Public Procurement 

Regulations 2019) was laid amending several statutes, most notably the Public Contracts 

Regulations 2015, Utilities Contracts Regulations 2016 and the Concessions Contracts 

Regulations 2016.  The Public Procurement Regulations 2019 are in draft form and despite 

affecting a number of statutes giving effect to certain EU regulations in domestic UK law, the 

Public Procurement Regulations 2019 leave the UK public procurement regime largely 

unchanged.  The Public Contracts Regulations 2019 were subsequently amended by the 

Public Procurement (Amendment etc) (EU Exit) (No. 2) Regulations 2019.16  The proposed 

changes are aimed at allowing the current procurement regime to work largely unchanged in 

a ‘no deal’ scenario and so my research is not affected. 

 

Should the UK access the WTO Agreement on Government Procurement (GPA) in its own 

right as a result of Brexit, as the UK’s current procurement regulations which are the 

implementation of EU procurement directives are arguably GPA compliant as the Directives 

are intended to provide for procedures that comply with the GPA.17  There is no obligation on 

the part of the UK to change their current rules. 

 

One commentator has said with reasonable certainty that the future of the UK public 

procurement regulations will remain as they are until at least after Brexit.18 

 

 

  

 
15 Draft Statutory Instrument 2019 – Exiting the European Union Public Procurement. 
16 Draft Statutory Instrument 2019 – Exiting the European Union on Public Procurement (No. 2). 
17 Ping Wang, ‘Brexit and the WTO Agreement on Government Procurement (“GPA”)’ (2017) 26 PPLR Issue 1 

Sweet & Maxwell 46. 
18 Sue Arrowsmith, ‘The Implementations of Brexit for Public Procurement Law and Policy in the United 

Kingdom’ (2017) 26 PPLR Issue 1 Sweet & Maxwell 31 
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1.2 Importance of the research 

 

Public procurement refers to the procedure by governments and state-owned entities to 

procure goods, services and works.19  Public procurement accounts for a substantial 

proportion of taxpayer’s money.  Accordingly, governments are expected to undertake the 

public procurement efficiently and meet a high level of conduct in order to ensure high 

quality services, provide value for money and further to safeguard public interest. 

 

Public procurement is a central pillar of services delivery for governments.  With the sheer 

volume of spending that public procurement represents well governed public procurement 

plays a major role in fostering the efficiency of the public sector and establishing the trust of 

citizens.  It has been said that a well-designed public procurement system also contributes to 

achieving other goals such as environmental protection, innovation, job creation and 

development of small and medium sized enterprises.20 

  

Sound public procurement policy brings immediate tangible macroeconomic benefits and the 

operation of more cost effective procurement allows for a relaxation of budgetary pressure 

and creative fiscal space.21  Public procurement is being increasingly identified as a means of 

achieving policy objectives from the reduction of carbon and as a basis of achieving 

innovation resulting in a more resilient and inclusive economy.22 

 

Public procurement is important as every year over 250,000 public authorities in the EU 

spend around 14% of Gross National Product (GDP) which is around €2 trillion per week on 

the purchase of services, works and supplies.23 

 

 
19 Sylvia de Mars, The limits of general principles : a procurement case study [2013] 38(3) ELR 316 
20 OECD, Recommendations of the Council on Public Procurement, Directorate of Public Procurement and 
Territorial Development 2015 
21 Lucas Vogul, Macroeconomic Effects of Cost Savings in Public Procurement, European Countries (Economic 

Papers 2009) 
22 Abby Semple, Practical Guide to Public Procurement (OUP 2015) 
23 European Commission, Public Procurement <https://ec.europa.eu/growth/singlemarket/public-procurement-

en> 2018 

https://ec.europa.eu/growth/singlemarket/public-procurement-en
https://ec.europa.eu/growth/singlemarket/public-procurement-en


 

5 

High quality public services depend on modern, well managed and efficient procurement.  

The improvement of public procurement can yield substantial savings and even a 1% 

efficiency gain could save €20 billion per year.24 

 

In 2018 in the United Kingdom (UK) the public sector spent a total of £284 billion a year on 

the procurement of goods, works and services (including capital assets) which accounted for 

33 percent of public sector spending (total managed expenditure).25 

 

The need for the reform and modernisation of public procurement law and practice to 

increase the efficiency, effectiveness and understanding of public procurement in the EU has 

long been recognised.  In addition, the requirement for public procurement law and practices 

to be made less complex has been raised over several years by practitioners and many 

organisations involved in public procurement.  The complexity of the rules were referred to 

by the Local Government Group26 as part of a Survey of their Members in 2011 in the UK in 

response to the European Commission Green Paper27 in 2011 and in a UK Government 

Procurement Special Report in 2014.28  These papers relate to the 2004 Public Sector 

Directive following which Directive 2014/24/EU was introduced to make the procurement 

rules less complex.  I cover in Chapter 3 the areas in Directive 2014/24/EU which were 

intended to modernise the rules and make the new rules less complex by simplification and 

flexibilisation. 

 

The complexity of the procurement rules led to both a lack of understanding on the part of 

public bodies as to their obligations and a failure to properly implement the rules and 

practices resulting in poor and inadequate processes and litigation.  This in fact was the case 

in all parts of the UK as supported by challenges and cases brought by aggrieved bidders 

 
24 European Commission, Public Procurement <https://ec.europa.eu/growth/singlemarket/public-procurement-

en>2018 
25 Institute for Government: Government procurement – The scale and nature of contracting in the UK (Gowling 

WLG 2018) 2 
26 Local Government Group, Response to Consultations of Office of Government Commerce (OCG) (Review of 

Public Procurement Directives 2011) 2 
27 United Kingdom response to the European Commission Green Paper on the modernisation of EU 

procurement policy, COM (2011) 15 final - Unclassified 
28 House of Commons, Public Administration Select Committee (PASC) – Government Procurement: 

Government Response to the Committee’s Sixth Report of Session 2013-14 (Stationers Office Ltd 2014) 51. 

https://ec.europa.eu/growth/singlemarket/public-procurement-en
https://ec.europa.eu/growth/singlemarket/public-procurement-en
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against procuring entities.  There is a growing body of case law in the UK and the EU, 

particularly in relation to the three areas listed by one commentator.29 

 

• Disclosure and application of selection and award criteria. 

• Clarification of expressions of interest and tenders. 

• The establishment and operation of Framework Agreements. 

 

In relation to the matter of selection and award criteria which is one of the main topics 

covered later in the research, there are a number of cases in the UK courts although the courts 

accept that contracting authorities have a greater discretion over award criteria.  These cases 

are Healthcare at Home,30 Clyde Solway Consortium v Scottish Ministers,31 Mears Ltd. V 

Leeds County Council,32 McLaughlin and Harvey v Department of Finance and Personnel33 

and J. Varney & Sons v Hertfordshire County Council.34 

 

Although there is no general obligation to seek clarification of information submitted by 

candidates or tenderers, the principles of equal treatment and proportionality may operate in 

respect of the obligation in specific cases.  Cases on the substantive matter of clarification are 

seen in several judgements such as in Manova35 and All About Rights,36 a series of cases 

resulting from the award of legal aid contracts by the Legal Services Commission.  The 

matter of a general obligation to clarify an incomplete tender was raised in Slovensko.37 

 

In relation to greater transparency in the way that Framework Agreements are used there have 

been judgements in two cases involving the Commission v France38 on this matter.  With 

regard to another question concerning whether contracting authorities which are not a direct 

party or signatory to a Framework Agreement was the subject of a recent judgement in 

Autorità Garante della Concorrenza e del Mercato v Azienda Socio-Sanitaria Territoriale 

 
29 Abby Semple, A Practical Guide to Public Procurement (OUP 2015) 222. 
30 Healthcare at Home Ltd v Common Services Agency [2013] CSIH 22. 
31 Clyde Solway Consortium v Scottish Ministers and others [2001] CS 15. 
32 Mears Ltd. v Leeds County Council [2011] EWHC 1031 (TCC). 
33 McLaughlin & Harvey Ltd v Department of Finance and Personnel [2008] NIQB 91; [2009] BLR 104. 
34 J. Varney & Sons Waste Management Ltd v Hertfordshire County Council [2010] EWHC 1404 (QB). 
35 Case C-336/12 Ministeriet for Forskning, Innovation og Videregående Uddannelser v Manova A/S (ECJ, 10 

October 2013). 
36 All About Rights Law Practice v Legal Services Commission [2011] EWHC 964 (Admin) 
37 Case C-599/10 SAG ELV Slovensko a.s. and Others v Úrad pre verejné obstarávanie (ECJ, 29 March 2010). 
38 Case C-340/02 Commission v France [2004] ECR I-9845 and Case C-299/08 Commission v France [2009] 

ECR 1-11587. 
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della Vallecamonica.39  On the matter of disgruntled bidders challenging the award of a 

Framework Agreement, there is the case of McLaughlin and Harvey v Department of Finance 

and Personnel40 which covered disclosure of award criteria in respect of a Framework 

Agreement and setting aside a Framework Agreement. 

 

The matters contained within my research are important both to public procurement 

practitioners and also procuring entities especially with their obligations to offer value for 

money and to meet public auditing constraints which have in the past highlighted poor and 

unnecessary expenditure of public funds by the UK Government.  There have been problems 

in implementing reforms including ineffective governance strategies, incomplete data and 

weakness in contract management and a Reform Strategy was recommended by the National 

Audit Office.41  In 2019 following failures and collapses of a number of high profile suppliers 

such as Carillion, the Cabinet Office and the UK Government Commercial Function 

published an Outsourcing Playbook.42  This document provided supplementary guidance to 

improve outsourcing practices in central government.   Following the publication of The 

Outsourcing Playbook a Report was prepared to build on areas of the Playbook seeking to 

identify gaps in those areas.  The Report43 further considered how the gaps identified could 

be bridged and then focused on key areas for improvement. 

 

The research is becoming more important as I have seen in my role as a public procurement 

practitioner.  I have found in practice when advising on lack of understanding of contract 

award criteria and the operation of Framework Agreements especially Call-offs from 

Framework Agreements that knowledge and assistance is required to fill a gap in 

understanding and the practical aspect of delivery in a professional manner of public 

procurement.  There has been some recognition of the need to define a policy for the 

professionalisation of public procurement, albeit only in 2017 by the publication of a 

 
39 Autorità Garante della Concorrenza e del Mercato - Antitrust and Coopservice Soc. coop. arl v Azienda 

Socio-Sanitaria Territoriale della Vallecamonica - Sebino (ASST) and Others (ECJ, 19 December 2018). 
40 McLaughlin & Harvey Ltd v Department of Finance and Personnel [2008] NIQB 91; [2009] BLR 104. 
41 National Audit Office, Improving government procurement. Report by the Comptroller and Auditor General, 

Cabinet Office 26 February 2013 p9 and 10 
42 Government Commercial Function, The Outsourcing Playbook Central Government Guidance on 

Outsourcing Decisions and Contracting 2019 
43 Joshua Pritchard & Rose Lasko-Skinner, Please Procure Responsibly, The state of public service 

commissioning (Reform Research Trust 2019)  
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European Commission Recommendation.44  This recommendation is accompanied by a 

European Staff Works Document which contains a Toolbox of good practice.  The European 

Commission Recommendation contains nine recommendations aimed at increasing the 

overall professionalism of staff of contracting authorities and other entities. 

 

The knowledge from my research which is based on the use and operation in practice of the 

new rules will also be applied to develop a training programme and toolkit for use in my 

practice but to publish as a guide to foster knowledge in practice and to provide a better 

understanding with technical support to practitioners covering the complete public 

procurement process. 

 

1.3 Research Aims, Objectives and Research Questions 

 

1.3.1 Aims of the research 

 

To identify whether the EU Procurement rules contained within Directive 2014/24/EU 

transposed into Public Contracts Regulations 2015 which were modernised and drafted to be 

simpler and more flexible in use are understood by practitioners, namely Procuring Entities 

and Procurement Consultants / Legal Advisers.  To understand this aim I intend to undertake 

an analysis in Chapter 5 of the thesis with the four selected topics referred to in Chapters 3 

and 4. 

 

1.3.2 Objectives of the research 

 

There is literature covering public procurement law which provides detailed analysis of black 

letter law.  This does not however examine the impact of the laws in practice by users of the 

procurement process.  There is therefore a significant gap and the objective of this thesis is to 

address this oversight by making available in scholarship the unique perspectives of 

procuring entities and consultants and legal advisers. 

 

 

 
44 European Commission, Commission Recommendation on the professionalisation of public procurement – 

Building an architecture for the professionalisation of public procurement SWD (2017) 327 final 
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1.3.3 Research Question 

 

Have the procurement rules in Directive 2014/24/EU simplified and improved the public 

procurement process? 

 

To investigate the research, several supplementary questions were defined to structure the 

information and data gathering process to show how the new rules are operated by 

practitioners.  These supplementary questions were designed to gain valuable information in 

key highlighted and focused areas.  The structure of the three supplementary questions not 

only capture valuable data for the main research question and specifically cover the four 

questions selected for my research but form a base for the Questions in the Interview Guide.  

These Supplementary Questions are: 

 

1. Review of the rules and to consider how they have been modernised to 

simplify and make more flexible the procurement process in practice in 

respect of the four selected topics for my research. 

 

2. To understand how Contracting Entities and Procurement Consultants / Legal 

Advisers apply the rules in relation to the four topic areas based on a series of 

questions set out in an Interview Guide. 

 

3. Have the new rules on the four areas which are the focus of the research 

resulted in an improvement in the approach of Contracting Entities and 

Procurement Consultants / Legal Advisers when undertaking public sector 

procurement? 

 

 

1.4 Literature Review 

 

I have structured this literature review into a number of sub-sections as follows 
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1.4.1 Literature on Public Procurement Law 

 

I have reviewed in this section some of the main contributors on the subject areas which have 

afforded particular attention for my research. 

 

Within Volume 1 of the Third Edition of the book The Law of Public and Utilities 

Procurement – Regulation in the EU and UK45 Arrowsmith provides a comprehensive and 

structured analysis of the law of public and utilities procurement.  Arrowsmith primarily 

refers to EU Directives and EU jurisprudence but does cite UK procurement regulations and 

law.  This Volume covers 2004 Public Sector Directive46 and the 2014 Public Sector 

Procurement Directive47 with the 2006 Public Contracts Regulations48 as the book was 

published in 2014 before the transposition of the Public Contracts Regulations 2015.49  In 

relation to policies Arrowsmith comments that public procurement is often used as a tool to 

promote social, environmental or other non-commercial policies which Arrowsmith refers to 

as horizontal policies.  This book also includes commentary on the four topic areas I have 

selected, namely selection criteria, contract award criteria, framework agreements and 

abnormally low tenders although they only relate to the 2014 Directive.  Arrowsmith does not 

however cover the procurement rules in practice and the practical impact on users of either 

the Directives or the 2006 Public Contracts Regulations.  The research that I am undertaking 

through engagement with practitioners will address this gap by assessing the practical impact 

of the procurement rules on users.  

 

In Volume 2 of the Third Edition of The Law of Public and Utilities’ Procurement – 

Regulation in the EU and UK50 Arrowsmith follows on from Volume 1 with a structured 

analysis in respect of the EU Directives and UK Regulations and also covers the 2014/23/EU 

 
45 Sue Arrowsmith, The Law of Public and Utilities Procurement – Regulation in the EU and UK (3rd edn,  

Vol 1, Sweet & Maxwell, 2014). 
46 Parliament and Council Directive 2004/18 (OJ 2004 L134/114) on the co-ordination of procedures for the 

award of public works contracts, public supply contracts and public services contracts. 
47 Directive 2014/24/EU of the European Parliament and the Council on public procurement and repealing 

Directive 2004/18 [2004] OJ L94/65. 
48 Statutory Instrument (SI 2006 No. 5) Public Procurement England and Wales, Public Procurement Northern 

Ireland. 
49 Statutory Instrument (SI 2015 No. 102) – Public Procurement. 
50 Sue Arrowsmith, The Law of Public and Utilities Procurement – Regulation in the EU and UK (3rd edn,  

Vol 2, Sweet & Maxwell, 2018). 
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Concessions Directive51, the Concessions Contracts Regulations 2016.52 and the 2014 

Utilities Directive53 and  the 2016 Utilities Contracts Regulations.54  These areas do not 

however fall within the framework of my research.  Although there were references to the 

2014 Public Sector Procurement Directive55 and the Public Contracts Regulations 201556  

there is also reference to my topic areas, often in relation to other Directives and Regulations 

but again the practical application of the rules is not covered.  Within this volume 

Arrowsmith sets out mechanisms for implementing horizontal policies and refers to these 

policies, with specific reference to the implementation through award criteria which I have 

included in my research. 

 

Within a book entitled Reformation or Deformation of EU Public Rules,57 Ølykke and 

Sanchez Graells set out a critical assessment of the reforms to the EU public procurement 

rules.  These authors also act as editors of a number of sections within the book which discuss 

how the case law influenced the creation of the new rules in Directive 2014/24/EU.  Specific 

case studies are provided within the book to identify many of the reforms of Directive 

2014/24/EU with an assessment of how EU public law was deformed.  There are in relation 

to changes by the EU mention of the policies of social, labour and environmental law but 

there is no specific reference to horizontal policies or any simplification of the use of 

horizontal policies in public procurement.  Although Ølykke and Sanchez Graells cover 

several areas of uncertainty in the rules and highlight some covering their operation in 

practice, the book does not relate to practitioner’s interpretation of the rules on a practical 

platform.  In relation to the four topic areas of my research, these areas are referred to in the 

book but not in use by practitioners.  I have drawn information from this book when 

researching my four topics.  The research I am undertaking is a step further and examines the 

actual operation of practitioners in these four topic areas using empirical methods 

 
51 Directive 2014/23/EU of the European Parliament and of the Council on the award of Concessions Contracts 

[2014] OJ L94/1. 
52 Statutory Instrument 2016 No. 273 – Public Procurement, England, Wales and Northern Ireland – Public 

Procurement. 
53 Directive 2014/25 on procurement by entities operating in the water, energy, transport and postal sectors and 

repealing Directive 2004/17/EU Utilities Directive [2014] OJ L94/243. 
54 Utilities Contracts Regulations (SI 2016/274). 
55 Directive 2014/24/EU of the European Parliament and of the Council on public procurement and repealing 

Directive 2004/18/EC [2014] OJ L94/65. 
56 Statutory Instrument 2015 No. 102 – Public Procurement. 
57 Grith Skovaard Ølykke and Albert Sanchez Graells, Reformation or Deformation of EU Public Rules (Edward 

Elgar 2016) 
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(interviews).  The book is based on Directive 2014/24/EU but does not cover or refer to the 

procurement rules in the UK. 

 

In Modernising Public Procurement : The New Directive58 Lichère et al focus on the essence 

of the changes and reforms to Directive 2014/24/EU and provides an in-depth analysis of 

most of the provisions in Directive 2014/24/EU.  It is stated that the new Directive opens the 

door to use public procurement decisions as a lever to promote the enforcement of or 

sanctions the lack of social, labour and environmental law which strengthens the pursuit of 

horizontal policies.  The book covers only three of my selected topic areas, these being 

selection criteria, award criteria and framework agreements.  I have drawn information from 

this book when researching these topics.  The book purely relates to Directive 2014/24/EU 

and does not cover the PCR 2015 in the UK and further does not examine the actual 

operation by practitioners of rules which have been changed or reformed. 

 

An accessible introduction with a critical assessment of the impact of Directive 2014/24/EU 

is made by Semple in A Practical Guide to Public Procurement. 59  The book includes 

information on the reform process and recent case law and although it provides some 

information on what the rules mean in practice, there is however, no reference to the 

operational use by practitioners of the rules in connection with the procurement process.  

Semple does cover an analysis of the changes and reforms to Directive 2014/24/EU which 

includes my four topic areas.  The book concentrates in the main on Directive 2014/24/EU 

with no reference to the PCR 2015 in the UK.  Semple covers horizontal policies which are 

said to be economic, social and environmental and mentions that rules have been included in 

the 2014 Directive to address compliance and enhance the scope of these policies.  Semple 

states that the extent of areas such as social consideration need to be taken into account in 

procurement within a wider debate. 

 

De Koninck et al in a book entitled European Procurement Law : The Public Sector 

Directive 2014/24/EU60 provides a commentary on the impact of Directive 2014/24/EU and 

 
58 Modernising Public Procurement: The New Directive, Francis Lichère, Roberto Caranta and Steen Treumer 

(eds) (DJØF 2014) 
59 Abby Semple, A Practical Guide to Public Procurement (OUP 2015) 
60 Constant De Koninck, Thierry Ronse and William Timmermanns, European Procurement Law: The Public 

Sector Directive 2014/24/EU explained through 30 years of case law by the Court of Justice of the European 

Union (2nd edn, Kluwer Law International 2015) 
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an analysis of case law with an insightful overview of the key changes introduced by 

Directive 2014/24/EU.  The book also contains a full text of Directive 2014/24/EU together 

with an expert analysis of 30 years of relevant jurisprudence.  Within the text of the book 

there is reference to the four topic areas of my research but only with reference to Directive 

2014/24/EU.  There is no reference to the rules being used by practitioners.  In relation to 

environmental and social aspects, where reference is made to its use as criteria, they must be 

linked to the subject matter of a public contract with a connection especially in relation to 

Award Criteria which is one of my topic areas.  Under the review of social and environmental 

policies, there is no reference to these being referred to as horizontal policies or to non-

commercial policies.  The book does not relate to domestic cases in the UK or the 2015 

Public Contracts Regulations. 

 

The European Commission in 2018 published a Guidance document entitled Public 

Procurement Guidance for Practitioners on avoiding the most common errors in projects 

funded by the European Structural and Investment Funds.61  The Guide was prepared with 

the intention of supporting public practitioners who are responsible with contracting 

authorities for placing and delivering projects which are funded from European Funds.  The 

document has a status of Guidance but is not an instruction manual on how to comply with 

the requirements set out in Directive 2014/24/EU.  The document from its construction, is 

said to provide support and is not a substitute for internal rules and regulations.  The guide 

covers and provides advise on all four of my topic areas, these being selection criteria, 

contract award criteria, framework agreements and abnormally low tenders.  Advice is 

provided in accordance with Directive 2014/24/EU but does refer to the Public Contracts 

Regulations 2015 (as amended), however there is reference for the practitioner to comply 

with national legislation and their own rules and processes as well as the EU rules.  The 

guidance aims to offer practical assistance to procurement practitioners to assist them in 

avoiding common errors in public procurement.  These cover a breach of public procurement 

rules regardless of the stage in the procurement and have an impact on the final results of a 

public contract with resultant financial costs.  Part of the guidance provides proposals for 

matters to be considered at various stages of a procurement and information on the choice of 

procedures to be used together with a range of factors to be considered by practitioners.  

 
61 European Commission, Procurement Guidance for Practitioners on avoiding the most common errors in 

projects funded by the European Structural and Investment Funds, February 2018. 
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Advice is also provided on the main areas within the procurement process but there is no 

reference to the collectors of data in respect of the various sections included in the Guidance.  

There is no clear link between the procedures and the most common errors in public 

procurement, however there is reference to a schedule of the most common errors in the 

procurement process relating to the EU funded procurements.  These common errors it is 

stated can usually be detected within internal financial controls and audits, reviews of appeals 

by economic operators against decisions of contracting authorities or audits and checks 

performed by external bodies.  There is reference to an OECD/SIGMA published Brief 29 

entitled Detecting and Correcting Common Errors in Public Procurement62 but there is no 

clear link to all the areas in the OECD/SIGMA document.  The Guidance is dated February 

2018, however it does not reflect the latest edition of Brief 2963 which was published in 

September 2016.  Within the Guidance there is said to be a Toolkit, however some of these 

sections clearly link to the body of the Guidance but the remaining sections are checklists 

with alternatives to be used for self assessment rather then practical use. 

 

Although the Public Procurement Guidance for Practitioners aims to offer practical assistance 

to procurement practitioners in connection with projects funded by the European Structural 

and Investment Funds, it does not extend to the full range of procurement practitioners.  

There is clearly a gap in knowledge on the application of the rules by practitioners when 

carrying out the public procurement process.  My research aims to fill this gap in knowledge. 

 

From my reading, while there are a few scholarly books covering the EU law, there is a 

scarcity of literature dealing with the implementation of UK procurement law.  In relation to 

this literature the most noteworthy is perhaps the two books by Arrowsmith.  While these 

books provide a detailed analysis of black letter law, they do not however examine the impact 

of the laws in practice.  There is therefore a clear gap in the knowledge which this thesis 

seeks to address. 

 

  

 
62 OECD/SIGMA, Public Procurement Brief 29, Detecting and Correcting Common Errors in Public 

Procurement, July 2013.  Available at 

http://www.sigmaweb.org/bytopic/publicprocurement/Common_Errors_Public_Procurement_2013.pdf  
63 OECD/SIGMA Public Procurement Brief 29, Detecting and Correcting Common Errors in Public 

Procurement 2016. 

http://www.sigmaweb.org/bytopic/publicprocurement/Common_Errors_Public_Procurement_2013.pdf
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1.4.2 Public Procurement 

 

This section contributes to the research question by providing a definition of public 

procurement and some general background especially in relation to several basic 

requirements of public procurement. 

 

Public procurement has a long history with the earliest procurement order dating from 

between 2400 and 2800 B.C., the order being for 50 jars of fragrant smooth oil for 600 small 

weight in grain.64  Evidence of cross border international trade at public level is evidenced by 

the silk trade between China and a Greek colony in 800 B.C.65  In the late 1800s in the United 

States of America state legislators formed boards for purchasing for their own state.  In 1810 

Oklahoma was the first state to procure centrally for state departments and agencies66 and by 

1919 many local governments followed this example.67 

 

In the UK although there was no specific legislation on public procurement until 1970.68  

There were however statutes on the prevention of corrupt practices applying to Public Bodies 

in the public procurement undertaken by such Bodies.  Reference to procurement in the UK is 

made in Chapters 2 and 3 of this thesis. 

 

In the context of the research being undertaken, public procurement refers to an activity of a 

government or a body governed by public law as defined in EU legislation for the purchasing 

of goods, works or services which is needed to carry out its functions69.  Another definition of 

public procurement refers to the government’s activity of purchasing goods, services and 

works which it needs to carry out all of its functions.70  Other systems use a different 

terminology such as the World Trade Organisation71 and within the Agreement on 

 
64 Charles K. Coe, Public Financial Management (Prentice Hall 1989) 
65 Khi V Thai, Public Procurement Re-examined (PrAcadamies Press. 2001) 
66 Harry R Page, Public Purchasing and Materials Management (Heath & Company. 1980) 
67 Arthur G Thomas, Principles of Government Purchasing (Appleton & Company. 1919) 
68 Local Authorities (Goods and Services) Act 1970. 
69 Sue Arrowsmith, ‘Public Procurement: Basic Concepts and the Coverage of Procurement Rules’ in  

Sue Arrowsmith (ed), Public Procurement Regulation: An Introduction (University of Nottingham 2010) 1. 
70 Sue Arrowsmith, ‘National and International Perspectives on the Regulation of Public Procurement: Harmony 

or Conflict?’ in S Arrowsmith and A Davis (eds) Public Procurement Global Revolution (Kluwer 1998) 3 
71 The World Trade Organisation (WTO) is a global organisation dealing with the rules of trade between 

nations.  The EU is a member of the WTO and all twenty-eight current Member States of the EU are also 

members in their own right.  The European Commission speaks for all EU Member States at the WTO. 
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Government Procurement, known as the GPA72, the system is referred to as ‘government 

procurement’.  The definition ‘Government Procurement’ is also made by the Institute for 

Government in the UK when reviewing the scale and nature of procurement by the UK 

Government.73 

 

Within the Public Procurement process there are three phases, these being decision on the 

goods, services or works to be procured and when, the process of placing a contract and the 

terms of the contract and then the process of administering the contract to ensure its 

performance is effective.  All three stages need to be closely integrated within the public 

procurement process. 

 

Trepte has stated that in relation to public procurement it has to be noted that there is a 

distinction between common law and international systems and civil law systems where 

contractual terms are more heavily regulated.74 

 

It is common practice including for the purpose of laws on public procurement75 to divide the 

categories of procurement as Goods (supplies or products), Works (such as construction) and 

Services (maintenance, professional, legal or consultancy).  These categories have been 

divided for the purposes of control and regulation.76 

 

It is said that public procurement if carried out correctly can play a substantial role in 

achieving the balance between front line services for citizens whilst making an economy fit 

for purpose.77  Sound public procurement policy brings immediate tangible macroeconomic 

benefits and the operation of more cost effective procurement allows for a relaxation of 

budgetary pressure and creative fiscal space.78  Public procurement is being increasingly 

 
72 The Agreement on Government Procurement is a WTO plurilateral agreement. 
73 Institute of Government, ‘Government Procurement – The scale and nature of contracting in the UK’ 

(Gowling WLG 2019) 
74 Peter Trepte, Regulating Procurement: Understanding the Ends and Means of Public Procurement 

Regulation (OUP 2004) 18. 
75 UNICITRAL Model Law on the Procurement of Goods, Construction Services. 
76 Sue Arrowsmith, The Law of Public and Utilities Procurement: Regulation in the EU and UK (3rd edn,  

vol 1, Sweet & Maxwell 2014) 1 
77 R West, ‘Collaboration can Create Cost Cutting’ (2012) 19 Supply Chain Europe 2 
78 Lucas Vogul, Macroeconomic Effects of Cost Savings in Public Procurement, European Countries (Economic 

Papers 389 2009) 
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identified as a means of achieving policy objectives from the reduction of carbon and as a 

basis of achieving innovation resulting in a more resilient and inclusive economy.79 

 

The activity of public procurement is of concern to a wide range of groups and interests.  In 

particular, public procurement affects the taxpayer who funds the government and the citizen 

or consumer who benefit from the works, services or supplies being procured.  In addition, 

public procurement affects those businesses that supply the works, services or goods and the 

economy as a whole.80 

 

Public procurement in the United Kingdom is governed by EU law which has a great 

practical relevance and an immediate social impact because it has a clear influence on the 

design of public services. 

 

Public procurement is important as every year over 250,000 public authorities in the EU 

spend around 14% of Gross National Product (GDP) which is around €2 trillion per week on 

the purchase of services, works and supplies.81 

 

In 2018 the public sector spent a total of £284 billion on the procurement of goods, works and 

services (including capital assets) which accounted for 33 percent of public sector spending 

(total managed expenditure).82 

 

The contracting entities in public procurement covered by this study are referred to as 

‘Contracting Authorities’ and cover state, regional or local, bodies governed by public law or 

associates formed by one or more such authorities or more such bodies governed by public 

law including central government authorities.83 

 

  

 
79 Abby Semple, Practical Guide to Public Procurement (OUP 2015) xxxiii 
80 Sue Arrowsmith, The Law of Public and Utilities Procurement: Regulation in the EU and UK (3rd edn, vol 1, 

Sweet & Maxwell 2014) 2 
81 European Commission, Public Procurement <https://ec.europa.eu/growth/singlemarket/public-procurement-

en> 2018 
82 Institute of Government, Government Procurement – The scale and nature of contracting in the UK (Gowling 

WLG 2019) 
83 Article 2(1) in Directive 2014/24/EU on public procurement and in Part 1 Definitions 2(1) in the Public 

Contracts Regulations 2015. 

https://ec.europa.eu/growth/singlemarket/public-procurement-en
https://ec.europa.eu/growth/singlemarket/public-procurement-en
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1.4.3 Distinguishing Public Procurement from Private Procurement  

 

This section contributes to my research questions as it indicates many of the requirements of 

public procurement which should be understood and complied with when undertaking public 

procurement and further shows the complexity of legislation and the delivery of the public 

procurement process.  The comparison between public and private sectors is made to 

highlight the demands and external forces which are applied to public procurement which are 

different in private sector procurement from which a number of the procurement officers of 

contracting authorities in the public sector were originally trained and had operated. 

 

Procurement has the function in either the public or private sector to manage the sourcing and 

delivery of goods, services and works through a supply chain in the most cost effective 

manner.84  There are a number of unique aspects of procurement in the public sector which is 

characterised by the high level of public disclosure which is required to meet the 

requirements of transparency, openness and availability of information.  Public procurement 

has been described as procurement completed within the context of for-profit organisations 

and happens with privately owned companies.85  This is also known as the private sector. 

 

Walker and Brammer stated that public procurement is a significant and under realised 

phenomenon86, the private sector having more analysis being undertaken especially in 

relation to purchasing, strategies and tactics.87  Although there is a similarity in terms of 

principles in relation to the acquisition of goods, works and services, they are in fact very 

different.88  It has been suggested that one of the core differences between procurement in the 

public sector and that in the private sector is the relationship between the parties89 with the 

purchasing power of public sector bodies having an impact on the parties.  In both sectors, 

although there are the requirements of cost reduction or management and achieving value, 

 
84 P. Fraser Johnson, Michael R. Leenders and Clifford McCue, A Comparison of Purchasing, Organisational 

Roles and Responsibilities in the Public and Private Sector (2002) 2(1) Journal of Public Procurement 57 
85 S. Surbhi, ‘Difference between Public Sector and Private Sector’ (26 July 2018) 

<https://keydifferences.com/difference-between-public-sector-and-private-sector.html> 2018. 
86 Helen Walker and Stephen Brammer, Sustainable Procurement Practice in the Public Sector: An 

International Comparative Study (University of Bath 2007) 
87 Kenneth Lysons and Brian Farrington, Purchasing and Supply Chain Management (Pearson Education Ltd. 

2006) 76 
88 Louise Knight, Christine Harland, Jan Telgren, Khi V Thai, Guy Callender and Katy McKen, Public 

Procurement: International Cases and Commentary (Routledge 2007) 16 
89 Khi V Thai, International Handbook of Public Procurement (Taylor and Francis 2009). 176 

https://keydifferences.com/difference-between-public-sector-and-private-sector.html
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Walker and Brammer argue that there are differences in practice in the public sector resulting 

from the additional requirements of achieving social, environmental and other benefits in the 

procurement structure to meet and fulfil the responsibilities of government to society.90 

 

A comparison of public and private procurement has shown that the demands on public 

procurement are more varied than those in the private sector.  The Dutch procurement 

organisation PIA estimates that 80% of procurement in the public sector is more or less 

similar to procurement in the private sector, the remaining 20% being very different because 

of the various demands made upon it.91 

 

The demands which government and other public sector bodies must meet to become more 

efficient, practitioners of public sector procurement must focus more on the strategic aspects 

of public procurement and less on routine transactions.92 

 

There are the different demands that exist in public procurement and which are absent in 

private sector procurement. 

 

An analysis of the demands which differentiate the public sector from the private sector are 

as follows:93 

 

1. External demands or forces: 

 

 In public sector procurement transparency is a major factor and the 

procurement procedures and actions of the public sector bodies are governed 

by the European Union (EU) and in the United Kingdom (UK) by the 

European Treaty94 now known as the Treaty for the functioning of the 

 
90 Helen Walker and Stephen Brammer, ‘Sustainable procurement in the United Kingdom public sector’ (2009) 

14(2) Supply Chain Management 128 
91 Louise Knight, Christine Harland, Jan Telgren, Khi V Thai, Guy Callender and Katy McKen, Public 

Procurement: International Cases and Commentary (Routledge 2007) 17 
92 Darin Matthews, ‘Strategic Procurement in the Public Sector: A Mask for Financial and Administrative 

Policy’ (2005) 5(3) Journal of Public Procurement 388 
93 Louise Knight, Christine Harland, Jan Telgren, Guy Callender and Katy McKen, Public Procurement: 

International Cases and Commentary (Routledge 2007) 17 
94 The Treaty of Rome 1957 as amended by the Single European Act 1986, the Treaty of Maastricht 1996 – 

officially known as the Treaty of the European Union (TEU), the Treaty of Amsterdam 1997 and the Treaty of 

Nice 2001.  This Treaty has been amended by the Accession Treaties. 
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European Union (TFEU), the EU Directives on Procurement and the Public 

Contracts Regulations in England, Wales and Northern Ireland together with 

judgements from the European Court of Justice (ECJ)95 and domestic courts in 

the UK. 

 

 Other demands put on public procurement relate to integrity, this being where 

public bodies must carry out that which they promised to do and further not 

act in a wasteful, corrupt or fraudulent way. 

 

 The demands of accountability on the part of public sector bodies and their 

officers must be paramount in the way that public procurements are 

constructed with an operating structure which can be explained when queries 

or questions are raised. 

 

 Public sector bodes are expected to set an example in terms of ethical 

standards and in the way public procurement is operated. 

 

2. Internal demands or forces: 

 

 Public bodies and organisations have a duty to service and meet many goals at 

the same time.96  These cover internal goals such as meeting requirements and 

constraints and serving the public.  Many of these goals may well conflict with 

each other.97 

 

 Political goals have also to be taken into consideration, however some of these 

may be of a broad nature and others may well not be clearly defined.  In public 

procurement political goals influenced by elected officials can have many 

 
95 Case C-285/99 Impresa Lombarda SpA v ANAS ECR 2001 I-9233 para 38, Case C-470/99 Universale-Bau 

AG v Entsorgungsbetriebe Simmering GmbH ECR 2002 para 91 I-11617. 

 
96 J. Gordon Murray, ‘Local Government demands more from purchasing’ (1999) 5(1) European Journal of 

Purchasing and Supply Management 33. 
97 Paul R Schapper, Joäo N Veiga Malta and Diane L Gilbert, ‘An analytical framework for the management 

and reform of public procurement’ (2006) 6(1) Journal of Public Procurement 126. 
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explanations and often it is not clear in procurement terms what exactly is the 

use and how to measure against such influences.98 

 

The existence of many stakeholders and stakeholder groups, all of which have 

different objectives to be considered. 99 

 

 

3. Demands originating from context 

 

Public sector procurement is budget driven and there are strict expenditure 

controls which generally cannot be transferred from one fiscal year to another 

with loss of the budget.  Budget details for main sectors of public procurement 

are open to the general public which can have a resultant relationship change 

between the procuring entity and suppliers.100 

 

It has been said that the public sector often has cultural structures with public 

employees being concerned with public interests resulting in risk aversions 

and the operation of tedious decision-making processes.101 

 

4. Demands on processes and procedures 

 

Public sector procurement in the UK is currently bound by and has to be 

undertaken within strict limits imposed by legal rules and regulations, whether 

it is the EU rules, transposed regulations from the EU rules such as the Public 

Contracts Regulations or other political choices.102  These rules and 

regulations have an accumulative effect and can often be contradictory.103 

 

 
98 A. Premehard, Public Expenditure Management (International Monetary Fund 1993). 
99 J. Gordon Murray, ‘Local Government demands more from purchasing’ (1999) 5(1) European Journal of 

Purchasing and Supply Management 33. 
100 C. Covington, Return on investment v return for human resources (The Source 2006) vol 2(3). 
101 P. Fraser Johnson, Michael R. Leenders and Clifford McCue, ‘A comparison of purchasing’s organisational 

roles and responsibilities in the public and private sectors’ (2003) 3(1) Journal of Public Procurement 57. 
102 J. Gordon Murray, ‘Local Government demands more from purchasing’ (1999) 5(1) European Journal of 

Purchasing and Supply Management 33. 
103 Louise Knight, Christine Harland, Jan Telgren, Guy Callender and Katy McKen, Public Procurement: 

International Cases and Commentary (Routledge, 2007) 18. 
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Under the public procurement rules and regulations there are difficulties in 

establishing and engaging in long term relationships with Suppliers.104  The 

rules and regulations provide for competition at all stages which would not be 

met by long term contracts where other Suppliers are not given an opportunity 

to tender for the goods, services or works.  In public sector procurement the 

competition requirement allows for co-operation of one public sector body 

with another.  The procurement rules and regulations allow for this co-

operative procurement although legal and commercial factors must be 

considered in respect of each individual procurement being undertaken.  It has 

been said that there are good reasons to enter into a co-operative arrangement, 

these being both from a commercial point of view and to minimise process 

and transaction costs.105 

 

There are public sector controls and audits within the processes resulting from 

the application of the public procurement rules and regulations.  It has been 

said however that the public sector is both a player and a decision maker in the 

rules of the game and also a referee.106 

 

Organisations in the private sector have more flexibility to adopt whatever 

criteria and controls they consider should be applied to govern the outflow of 

money to Suppliers.  It has been argued that procurement in the private sector 

has more of a strategic character than that in the public sector.107 

 

Private and public sector procurement share many of the same objectives such 

as value for money and following an efficient set of procurement processes.  

Matters such as the inclusion of social and environmental objectives has been 

thought to be only in the province of those who procure in the public sector, 

however this is not the case with Corporate Social Responsibility as the 

 
104 C. Covington, Return on investment v return for human resources (The Source 2006) vol 2(3). 
105 Fredo Schotanus and Jan Telgen, Implications of a classification of forms of co-operative purchasing 

(Proceedings of the 21st IMP Conference, Rotterdam, 2005) 
106 Louise Knight, Christine Harland, Jan Telgren, Guy Callender and Katy McKen, Public Procurement: 

International Cases and Commentary (Routledge, 2007) 20. 
107 Keith F. Snider, ‘Procurement Leadership: From Means to Ends’ (2006) 6(3) Journal of Public Procurement 

274. 



 

23 

private sector has become more focused in promoting both social and 

environmental objectives.108 

 

In summary, due to all the demands which are faced by the operation of public 

procurement by the practitioners of public procurement, public sector 

procurement is therefore more complex than procurement in the private sector. 

 

This complexity, often driven by strict rules and regulations which are 

inflexible, has resulted in failures in operation and understanding by users. 

 

5. The environment of the public procurement system 

 

The environment of the public procurement system must be considered.  

Khi V. Thai has said that a further factor in relation to public procurement is 

the ability of a public procurement system to meet and accomplish policies 

and goals and therefore is influenced by an environment.109  The factors cited 

in support of this proposition are: 

 

• Market factors including the maximisation of competition 

• The internal environment 

• The legal environment and framework 

• The political environment 

• Social, socio-economic and environmental factors 

 

 
108 Sue Arrowsmith, ‘Public Procurement: Basic Concepts and the Coverage of Procurement Rules’ in  

Sue Arrowsmith (ed), Public Procurement Regulation: An Introduction (University of Nottingham 2010). 
109 Khi V Thai, Public Procurement Re-examined (PrAcadamies Press, 2001) 32 
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Figure 1.1  The Environment of the Public Procurement System110 

 

The model covering the environment of public procurement systems was 

initially founded upon the Public Procurement Framework operated in the 

USA, however the factors stated can apply to most public procurement 

systems although some countries such as the USA have a greater legal 

environment with hard law with statutes and regulations that govern all 

aspects of business and public procurement activities as compared with other 

countries that have less hard law with soft law applications, examples being 

the UK and EU systems although the regulation operated by the UK and EU 

are still complex and inflexible. 

 

A further difference between public sector and private sector procurement 

relates to the nature of the systems to be operated and the existence of 

different objectives which then must be considered against the system or 

systems to be selected to meet the requirements of public sector procurement. 

 

 
110 Khi V Thai, Public Procurement Re-examined (PrAcadamies Press, 2001) 33 



 

25 

It is clear that public sector procurement is more challenging to work with and 

it should be developed further to deal adequately with the complexities of 

public procurement.111 

 

1.4.4 The objectives of public procurement systems, rules and regulations. 

 

The contents of this section play an important role in the contribution to the research 

questions as the objectives of public procurement and public procurement systems which 

should be fully considered in the delivery of public procurement.  It is therefore critical that 

each of the stated objectives and their relationship with each other are understood by all those 

involved in public procurement and compliance with procurement rules.  A failure therefore 

to understand and apply such objectives can result in poor procurement and a range of factors 

I have found in practice and which I have cited in Chapter 2. 

 

In practice there are several the objectives of public procurement which have been identified 

and shared by most of the systems of public procurement.  Objectives are implemented 

through legal and regulatory rules which cover the procedures for conducting public 

procurement, however the design in drafting such objectives, their interpretation and the 

method of application have an impact on each other.  Practitioners of public procurement 

often do not understand the rules and regulations and how they relate to each other and their 

relevance in the construction of particular procurements and systems.  Although the public 

procurement rules and regulations do permit some discretion to be exercised, often problems 

occur when this discretion is exceeded with an impact on the procurement system being 

operated. 

 

Several objectives have been identified that are usually shared by public procurement systems 

and eight of these objectives have been identified by practitioners.112  Although individual 

objectives may differ according to the actual procurement system adopted, the main eight 

objectives are: 

 

 
111 Kishor Vadiya, A.S.M. Sajeev and Guy Callender, E-procurement initiatives in the public sector: An 

investigation into the critical success factor (Proceedings of the 13th Annual IPSERA Conference, Catonia. p 

C325-340, 2004). 
112 Sue Arrowsmith, ‘Public Procurement: Basic Concepts and the Coverage of Procurement Rules’ in  

Sue Arrowsmith (ed), Public Procurement Regulation: An Introduction (University of Nottingham 2010). 
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(1) Value for money also known as efficiency in the procurement of goods, works 

and services. 

(2) Integrity especially in the avoidance of corruptions and conflicts of interest. 

(3) Efficiency in the actual procurement process being operated. 

(4) Equal treatment and equal opportunities of providers and suppliers. 

(5) The fair treatment of providers and suppliers. 

(6) Accountability at all stages of a procurement. 

(7) Implementation of industrial, social and environmental objectives in the 

procurement process. 

(8) The opening of public markets to international trade. 

 

Although the eight objectives are generally those found in practice, some commentators 

adopt slightly different classifications.  In this regard Trepte113 argues that the most 

identifiable policy objectives are economic efficiencies, promotion of both trade and social 

objectives and further treats the objective of reducing corruption as an aspect of allocative 

efficiency although whilst this is an important aspect of that objective, it is not the only one.  

In support of the proposition that there are three main objectives, Kelman114 has proposed 

that these objectives should be taken as economic and efficiency, equity and integrity.  

Similar classifications of objectives have also been adopted and supported by other 

commentators including Dekel.115 

  

Of the eight main objectives a review and analysis are undertaken as follows: 

 

(1) Value for money is a major objective in most procurement systems for the 

acquisition of works, services and goods on the best and most advantageous 

terms.116  The objective of value for money has also been described as 

efficiency or economic efficiency.117  Value for money is the main 

requirement of Governments and has often been used to include social and 

 
113 Peter Trepte, Regulating Procurement: Understanding the Ends and Means of Public Procurement 

Regulation (OUP 2004) 18. 
114 Stephen Kelman, Procurement and Public Management: The fear of Discretion and the Quality of 

Government Performance (AEI Press 1990) 
115 Omer Dekel, ‘The Legal Theory of Competitive Bidding for Government Contracts’ (37 P.C.L.J. 237 2008) 
116 Sue Arrowsmith, John Linarelli and Don Wallace Jr., Regulatory Public Procurement: National and 

International Perspectives. (Kluwer Law International, 2000) 32. 
117 Omer Dekel, ‘The Legal Theory of Competitive Bidding for Government Contracts’ (37 P.C.L.J. 237, 2008) 
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environmental goals to meet specific objectives such as the creation of jobs or 

jobs for disadvantaged people although these issues can also be considered as 

separate objectives. 

 

 The objective of value for money has been said to have three specific 

aspects.118  This covers ensuring that the works, services and goods are 

suitable for the requirements in the procurement and are not over specified.  

Pursuing an arrangement on the best possible terms does not necessarily mean 

on the lowest price and further that the supplier can provide the goods, works 

or services on the terms that have been agreed. 

 

 To obtain value for money in public procurement has been considered as a 

legal duty and the National Audit Office and the Audit Commission are 

respectively responsible for the audit of central government and its agencies in 

the UK and have developed a definition which was based on economy, 

efficiency and effectiveness (the 3 E’s) which was reflected as a duty for 

auditors in law.119  It is often described in procurement that value for money is 

commonly assessed by balancing cost and quality of tenders against the price 

to be charged under a contract which in turn equates to the cost of the service.  

This is also reflected in EU procurement objectives. 

 

(2) An important objective of public procurement regulation and systems is to 

ensure integrity in the system.  Integrity relates to the basis that procurement 

should be undertaken without any influence of corruption which in turn can 

cover several practices and forms of collusion between a contracting authority 

(a government) and a bidder.120 

 

There is a close connection between the integrity of the procurement and 

ensuring value for money, however there are situations where there may be 

 
118 Sue Arrowsmith, ‘Public Procurement: Basic Concepts and the Coverage of Procurement Rules’ in  

Sue Arrowsmith (ed), Public Procurement Regulation: An Introduction (University of Nottingham 2010) 6. 
119 Audit Commission Act 1998 now repealed under the Local Audit and Accountability Act 2014 in Pt V, cl 

20(1)(c). 
120 Frank Anechiarico and James B. Jacobs, The Pursuit of Absolute Integrity: How Corruption Control makes 

Government Ineffective. (University of Chicago Press 1996) 
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conflict such as use of procedures which allow negotiations with a particular 

tenderer which is not permitted by the procurement rules. 

 

Corruption can occur in the awarding of contracts not only based on bribes but 

to bidders where an officer has some interest.  There in procurement systems 

clear rules and guidelines which state the practices which are not acceptable.  

It should be noted that in certain countries small gifts between those in the 

business transaction could be regarded as expected or general trading practices 

rather than corruption. 

 

Corruption can cover several types of practices such as: 

 

• Based on bribes or financial incentives 

• To suppliers in which one has a personal interest 

• To suppliers in which one’s friends, family or business acquaintances 

or colleagues have an interest 

• To political supporters which can cover organisation which have 

provided financial support or assistance or to regions where a political 

party has received votes or an influencing support. 

 

Public procurement is one of a government’s activities that is most vulnerable 

to corruption.121  This is because of the number of transactions and the large 

range of stakeholders.  In addition to bribery as a corrupt act, there a 

significant number of corrupt risks which result from conflicts of interest in 

decision making which it is said in turn distort the allocation of resources.122 

 

Other areas of corruption which can have an undermining impact on a public 

procurement process are cartelism and bid rigging and this can occur at both 

national and sub-national levels. 

 

 
121 OECD: Preventing Corruption in Public Procurement (2016) 
122 European Commission Report from the Council and the European Parliament – EU Anti-Corruption Report 

(2014) 
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Arrowsmith has argued123 that preventing corruption is often given a higher 

priority than it deserves and as a result new measures are put in place which in 

turn do not address the problem and often have more disadvantages with their 

impact on the objectives. 

 

A measure to help to ensure the integrity of a procurement system is to 

consider the matter of transparency which in turn promotes accountability and 

ensures access to information.124 

 

(3) Efficiencies in the procurement process. 

 

This is an important goal and requires that the procurement system is carried 

out without unnecessary delay or a waste of resources by the entity 

undertaking the procurement and also to ensure that the bidder does not incur 

unnecessary costs. 

 

Where a procurement is efficiently operated then good suppliers may be 

willing to take part in the procurement leading to value for money.  In turn the 

selection of the procurement procedure by a procuring entity which has been 

properly justified complete with developed requirements clearly defined and 

produces a competitive and transparent procedure all add to the efficiency of 

the procurement.  The procuring entity should also have prepared clear and 

concise tendering documentation which have been prepared by experienced 

and qualified practitioners. 

 

The UK government originally had the OGC125 to deliver efficiencies and 

savings on behalf of taxpayers and further to have responsibility for many 

aspects of public procurement.  Following the disbanding of the OGC these 

responsibilities including efficiencies in procurement now rests with the 

Efficiencies and Reform Group of the Cabinet Office.  The Group’s activities 

 
123 Sue Arrowsmith, ‘Public Procurement: Basic Concepts and the Coverage of Procurement Rules’ in  

Sue Arrowsmith (ed), Public Procurement Regulation: An Introduction (University of Nottingham 2010). 
124 OECD: Preventing Corruption in Public Procurement (2016) 
125 Office of Government Commerce which was an independent office within the UK Treasury created in 1999 

but disbanded in 2011. 
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take a role in the development of procurement skills for central government 

and issues legal rules in relation to procurement including those of the EU.126  

In a Report on the Efficiencies and Reform Group (ERG)127, the National 

Audit Office examined the overall role of ERG and highlighted a number of 

weaknesses and made recommendations.  The efficiency of procurement was 

not highlighted and there were several areas that required improvement. 

 

It has been said that the public sector should collaborate with the private sector 

as the private sector should and would beat the public sector if they were 

competing to deliver a service in terms of efficiency and creativeness.128 

 

(4) Equal treatment and equal opportunities of providers and suppliers 

 

Equal treatment is a fundamental principle of EU law.129  This principle is 

linked to that of non-discrimination in EU procurement regimes and in the 

WTO Government Procurement Agreement (GPA) under Article IV of the 

GPA.  Equal treatment must also be linked to equality. 

 

It has been argued that equal treatment can be considered to achieve other 

objectives in the public procurement system.130  These objectives also cover 

competition, preventing corruption and obtaining value for money.  The 

competition objective provides a basis for all interested suppliers being given 

an opportunity to participate.  Dekel has argued that ‘equal treatment not only 

supports other procurement objectives but also serve as an objective in its own 

right’.131 

 

 
126 Sue Arrowsmith, The Law of Public and Utilities Procurement: Regulation in the UK and EU (Thompson 

Reuter 2014) 
127 The National Audit Office Report on the Efficiency and Reform Group of the Cabinet Office (The Stationery 

Office 2013). 
128 Jeremy Brim, YPO World Conference of Procurement posted by Lucy Patchett in Procurement Public Sector. 

www.cips.org/en/supply-management/news/2019/july  
129 Joined cases of Commission-21/03 and Commission-34/03 Fabricom SA v Belgium ECR 2005 p. I-1559. 
130 Sue Arrowsmith, ‘Public Procurement: Basic Concepts and the Coverage of Procurement Rules’ in  

Sue Arrowsmith (ed), Public Procurement Regulation: An Introduction (University of Nottingham 2010) 
131 Omer Dekel, ‘The Legal Theory of Competitive Bidding for Government Contracts’ (37 P.C.L.J. 237 2008) 

http://www.cips.org/en/supply-management/news/2019/july
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It has been argued that there is a conflict between the objective of equal 

treatment and other objectives132 in such areas as the selection of tendering 

procedures where in some forms of tendering such as selective tendering, there 

is only a limited number of suppliers permitted to tender.  The selection and 

understanding of which form of tendering procedure is to be adopted is an 

important matter. 

 

The principle of equal treatment in the EU procurement terms was articulated 

in the case of Storebaelt133 and then defined in the case of Fabricom134 as 

“……..the equal treatment principle requires that comparable situations must 

not be treated differently and that different situations must be treated in the 

same way unless such treatment is objectively justified”. 

 

(5) The fair treatment of providers and suppliers 

 

The fair treatment of providers and suppliers is often taken as a separate 

objective, however some of the rules and procedures which relate to fair 

treatment may in turn support or assist other objectives such as value for 

money and procedural effectiveness. 

 

In public procurement the fair treatment extends to procedural fairness such as 

suppliers having the right to have their case heard before a decision is reached 

that could adversely affect them and further have the right to know the reason 

for such decisions.  In EU/UK procurement rules there are clear provisions for 

fair treatment and action that could be taken in the event a contracting 

authority fails to meet the stated obligations. 

 

Fair treatment will encourage suppliers to participate but those who operate 

the public procurement systems need to understand this objective and its 

consequences if not properly addressed throughout the procurement system. 

 

 

 
132 Sue Arrowsmith, ‘Public Procurement: Basic Concepts and the Coverage of Procurement Rules’ in  

Sue Arrowsmith (ed), Public Procurement Regulation: An Introduction (University of Nottingham 2010) 
133 Case C-243/89 Commission v Denmark 
134 Joined Cases C-21/03 and C-34/03 Fabricon v Belgium 
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(6) Accountability at all stages of a procurement  

 

Accountability is an important objective in public procurement and any system 

should have in place means for interested parties which can include the 

tenderers and the general public to establish whether the contracting authority 

is fully meeting its obligations. 

 

The objectives and the rules of a procurement system should be monitored and 

further enforced by the principle of transparency.  Contracting authorities and 

their officers should therefore be accountable for the efficiency and legal and 

ethical manner in which they conduct public procurements.  There should be 

procedures in place so that public procurement practitioners should be able to 

explain at all times through an accountability structure why they have made or 

failed to make decisions and the contracting authority should review their 

procedures and systems at all stages of the procurement process especially 

where there are failures and breaches of the procurement rules, regulations and 

systems. 

 

(7) Efficient implementation of industrial, social and environmental objectives in 

the procurement process 

 

Procurement may be used to achieve policies which go beyond the 

procurement of services, goods or works.  The promotion of government 

objectives to cover industrial, social, environmental or even political 

requirements are defined as socio-economic or ‘horizontal’ policies.  The 

implementation of such objectives through the public procurement process 

may be supportive of other objectives. 

 

There are occasions when the implementation of horizontal policies will 

involve either a conflict with or even a trade-off with other objectives and in 

turn may result in a procurement becoming more complex and an increase in 

the procurement procedures. 

 

  



 

33 

(8) The opening of public markets to international trade 

 

This objective has been considered as being an important development in 

public procurement.  In the EU the procurement regime has sought to open 

procurement markets between Members States and other related Countries. 

 

The means for opening markets has required the adoption of transparent 

procedures for awarding procurement contracts together with the 

standardisation of procedures for the award process. 

 

In addition, the opening of markets has resulted in corruption and the 

influence of patronage being addressed which has been assisted by an increase 

in transparency provisions in the procurement process. 

 

The objectives of opening trade are complimentary with value for money but 

the relationship between the rules which relate to this and other procurement 

objectives have found to be complex135 which have in turn added to the 

complexity of public procurement in such instances. 

 

In contrast to the eight main objectives several objectives have been reviewed by several 

international procurement practitioners which they have linked to stages in the public 

procurement process.  I set out below these findings and the background to the analysis. 

 

The stages in the procurement process were openly reviewed by a number of public 

procurement practitioners.  The IRSPP,136 an international research organisation, held a 

Workshop in 2005 in Budapest following which members, companies, academies and 

practitioners in public procurement completed a Questionnaire and mapped out the stages of 

public procurement which had been considered.  The stages are: 

  

 
135 Sue Arrowsmith, ‘Public Procurement: Basic Concepts and the Coverage of Procurement Rules’ in  

Sue Arrowsmith (ed), Public Procurement Regulation: An Introduction (University of Nottingham 2010). 
136 The International Research Study of Public Procurement organisation. 
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Stage        7   

 

      6 

 

 

      5 

 

 

      4 

 

      3 

 

 

      2 

 

 

       1 

 

 

Table 1.1  Seven Stages of Public Procurement137 

 

The findings for the seven stages were later the subject of a second survey, this time by 

public procurement practitioners only.  They confirmed the seven stages and set stage 

priorities which revealed that the highest procurement priorities covering stages 2 – 5 with 

the priorities relating to policy objectives being considered in this survey at a lower level.138  

When reviewing the findings which covered the opinions of public procurement practitioners 

from a wide range of countries including the UK they found that the stage of economic 

development of a particular country was not aligned to the stage of development of 

procurement systems although in some less developed countries it was found that there was a 

need for using public procurement as a lever to drive policy with economic benefits for such 

policies being extremely important. 

 
137  Louise Knight, Christine Harland, Jan Telgren, Guy Callender and Katy McKen, Public Procurement: 

International Cases and Commentary (Routledge 2007) 352 
138 Louise Knight, Christine Harland, Jan Telgren, Guy Callender and Katy McKen, Public Procurement: 

International Cases and Commentary (Routledge 2007) 352 

Delivery of broader government policy objectives 

Supporter of broader government policy objectives 

Value for money 

Accountability 

Efficient use of public funds 

Compliance with legislation/regulation 

Sourcing and delivering goods and services 
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In comparing the objectives covered by the IRSPP study against the eight I have covered it is 

noted that efficient use of public funds as well as value for money and the objective of 

accountability are listed and the objective of compliance with legislation/regulation is a 

general heading, the background of which is not specified.  The stated objectives do however 

also contribute to my research questions. 

 

1.4.5 Public Procurement as a policy tool 

 

Public procurement has been constantly used to further public policies in a wide range of 

fields, however the use demonstrates that public procurement often lacks any strategic 

maturity.139  The use of public procurement as an instrument to promote policies has raised 

questions and it is said to have an effect on the main objectives of public procurement which 

in the EU/UK is complex leading to questions being raised as to the actual benefits of the 

policies which are promoted through public procurement.140 

 

Where procurement has been used to promote policies such as social environmental or non-

commercial, they are referred to in the public procurement structure as ‘horizontal 

policies’.141  The commercial policies cover supporting SMEs142, equal opportunities and fair 

labour controls. 

 

Arrowsmith has argued that that governments use their extensive powers in procurement as 

an instrument to cover several objectives143 and not just in relation to policies.  Thai has 

argued144 that procurement is a political tool and therefore the origin of all procurement 

policy is political. 

 

 
139 Jolien Grandia and Joanne Meehan, ‘Public Procurement as a policy tool using procurement to reach desired 

outcomes to society’ (2017) 30(4) International Journal of Public Sector Management  
140 Yusser El-Gayed, The Influencing Factors of Public Procurement Policy Development: The Case of Libya 

(University of Salford 2013) 17 
141 Sue Arrowsmith, The Law of Public and Utilities Procurement: Regulation in the EU and UK (Sweet & 

Maxwell 2014) 9 
142 SME – Small and medium size enterprises defined in EU Recommendation 2003/361. 
143 Sue Arrowsmith, ‘Public Procurement: An Appraisal of the Uncitral Model Law as a Global Standard’ 

(2004) 53 International and Comparative Law Quarterly 17. 
144 Khi V Thai, ‘Public Procurement Re-examined’ (2001) 1(1) Journal of Public Procurement 9 
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Procurement as a social policy has been operated where a government is seeking to meet the 

specific needs of certain interest groups such as small suppliers.  This has taken place in the 

United States of America (USA) in order to ensure a share of the market for all small and 

minority businesses through reservation and supply side schemes.  In the USA several 

policies in this regard are supported by legislation145 and specialist government institution 

have been established.146 

 

In comparison to the USA, the European Commission issued a Green Paper in 1996 on public 

procurement which covered several policy issues including setting in place policies and 

measures to remedy disadvantages found by SMEs in member states.  Policy reviews for 

better participation by SMEs in public procurement within member states were published.147  

In the UK to confirm a policy change in public procurement a guidance was issued148 which 

mainly covered SMEs but also included efficiency proposals for the deliverance of public 

procurement.  Policies for SMEs and their impact on procurement were included in a 

Report.149  Many of the policies contained within the Report are now included within the 

latest Procurement Regulations150 applicable to England, Wales and Northern Ireland. 

 

In the USA where federal policies are important in economic terms, there are incentives to 

suppliers to buy American products or produce their own goods and services for the federal 

government. 

 

In the EU a Report commissioned by the President of the European Commission151 has as one 

of its key recommendations the need to make public procurement work for policies such as 

innovation, social inclusion and the growth of green elements by imposing specific 

mandatory requirements.  Within the Report there were recommendations to harness public 

 
145 The Small Business Act (1953) together with the Small Business Reauthorisation Act (1997) codified and 

amended at 15 USC Section 644(j) 
146 Small Business Administration (SBA) which is an agency of the US Federal Government with its primary 

business being to promote small businesses in the US economy.  This role was extended in 1978 to permit the 

SBA to review legislation and testify to Congress on behalf of small businesses. 
147 European Council, European Charter for Small Businesses (2000) and Commission Communication ‘Think 

Small First - A Small Business Act for Europe. Com (2008) 394 final. 
148 OGC and SBS, Small supplier, better value? The value for money that small firms can offer (2006) and 

ODPM (Office of Deputy Prime Minister) ‘Small Business Friendly Concord’ (2006) 
149 Cabinet Office: Making Government business more accessible to SMEs – One Year On (2012) 
150 Public Contracts Regulations 2015 
151 Mario Monti, A new strategy for the Single Market at the Service of Europe’s Economy and Society – A 

Report to the President of the European Commission José Manuel Barroso (2010) 
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procurement for Europe’s policy goals and a call for a full review of public procurement 

policies leading to a greater integration of all horizontal policy objectives into public 

procurement.  It is further proposed that not only is the review of policies well warranted, it 

could lead to a simplification and modernisation of the public procurement rules. 

 

The Court of Justice of the European Union (CJEU) has in several judgements acknowledged 

that a contracting authority may consider criteria relating to environmental protection or 

social considerations.  It was confirmed by the CJEU in two cases152 that contracting 

authorities could take into consideration environmental conditions.  Social policies153 and 

non-economic criteria154 have also been considered by the CJEU. 

 

In view of CJEU case law on award criteria, Recital 1 of the 2004 Procurement Directive155 

indicates the significant expansion of policies to be pursued by the application of the 

Directive by the clarification of the possibility for contracting authorities to use and link 

social and environmental criteria to the subject matter of the procurement.  Contracting 

authorities are still restrained by the fundamental of the Treaty156 but policy shifts of the 

Treaty can affect any equivalent broadening of policy objectives which may then be 

considered in the field of public procurement.157 

 

In Directive 2014/24/EU158 an opportunity is offered for sustainable procurement to become 

more mainstream.159  The environmental and social provisions still remain optional for 

contracting authorities to implement.  There is however in Directive 2014/24/EU an ability to 

request evidence of environmental measures and management to cover supplies contracts.  

 
152 Case C-513/99 Concordion Buses Finland v Helsinki Municipality ECR 2002 p. I-7213 and again in Case 

C-448/01 EVN Applicant Group and Wiestrom GmbH v Republic of Austria ECR 2003 p. I-14527 
153 Case C-225/98 Commission v France ECR 2000 p. I-7445 
154 Case 31/87 Gebroeders Beentyes BV v Netherlands ECR 1998 I-4625. 
155 Public Sector Directive – Parliament and Council Directive 2004/18 [OJ 2004 L134/114] on the co-

ordination of procedures for the award of public works contracts, public supply contracts and public service 

contracts 
156 The Treaty of Rome 1957 as amended by the Single European Act 1986, the Treaty of Maastricht 1992 

officially known as the Treaty on European Union (TEU), the Treaty of Amsterdam 1997 and the Treaty of Nice 

2001.  Following the Lisbon Treaty in 2007 the TEC was renamed as the Treaty on the Functioning of the 

European Union (TFEU). 
157 Peter Trepte, Public Procurement in the EU – A Practitioner’s Guide (2nd edn, 2007) 4 
158 Directive 2014/24/EU of the European Parliament and Council of 26 February 2014, on public procurement 

and repealing Directive 2004/18/EC 
159 Abby Semple, Practical Guide to Public Procurement (OUP 2015) 171 
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The provisions in Directive 2014/24/EU lean more towards life cycle methodologies together 

with technical specifications and award criteria. 

 

EU procurement policy has curtailed the scope for horizontal policies in domestic 

procurement and policies must be carefully drafted to meet EU law requirements.  In the 

1980s the UK government adopted some legislation to prevent local authorities using public 

procurement for non-commercial policies.160  This provision remained in place until it was 

modified by subsequent domestic legislation.  In 2012 the UK introduced legislation161 which 

placed a duty on public authorities in relation to economic, social and environmental well-

being in connection with public services contracts.  The Act requires commissioners of 

procurement to consider social value at pre-procurement starts and consider how what is to be 

procured may improve social, environmental and economic well-being of the relevant areas 

applying to the procurement process.162  The Act relates to the public procurement covered 

by the Public Contracts Regulations and states that contracts for goods and services are not 

covered by the provisions of the legislation.  In practice however the Act has been applied to 

procurement of goods and services and recommendations are being put in place to permit a 

wider context to the Act as it is said that social value is essentially about getting more value 

for money and can be a tool for smarter procurement.163  The application in practice of the 

requirements set out in the legislation has added to the complexity of the procurement process 

especially in the evaluation of responses in Tender documents. 

 

1.5 Methodology 

 

1.5.1 To address the research questions and to meet the aims of my research the following 

methods will be operated: 

 

(1) A black letter / doctrinal analysis of relevant laws in order to compare and 

analyse the past and present legal frameworks on the subject. 

 

 
160 Section 17 of the Local Government Act 1988 
161 Public Services (Social Value) Act 2012 
162 Cabinet Office, Procurement Policy Note: The Public Services (Social Value) Act 2012 – Advice for 

Commissioners and Procurers.  Information Note 10/12 (December 2012) 
163 Cabinet Office, Social Value Act Review (2015) 
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(2) However as black letter law methodologies do not capture the application of 

the law in practice this doctrinal analysis will be supplemented with an 

empirical interview methodology to capture the perceptions of practitioners, 

especially in relation to the four topic areas selected from the changes and 

reforms in Directive 2014/24/EU.  Detailed explanation of the methodology 

used for the interviews is provided in Chapter 4. 

 

1.6 The structure of the thesis 

 

The thesis is presented in six chapters.  Chapters 1 to 3 set out the context for the research 

whilst Chapters 4 to 6 focus on the empirical study which provides the main contribution for 

the project. 

 

A brief summary of the chapters in the thesis are as follows:- 

 

Chapter 1 covers the introduction to the thesis. 

 

Chapter 2 contains the context and foundation of my research in relation to public 

procurement in practice, a background and introduction to public procurement including an 

historic overview together with a review of the 2004 Directive and the 2006 Public Contracts 

Regulations.   

 

Chapter 3 focuses on information on the four topics selected from the changes, modifications 

and reforms to Directive 2014/24/EU for the empirical research included in Chapters 4 and 5 

of the thesis, a review of Directive 2014/24/EU which was transposed into the Public 

Contracts Regulations 2015 highlighting key reforms and modifications to the procurement 

rules. 

 

Chapter 4 explains the methodological approach and research design which was embraced for 

undertaking the empirical research together with the rationale for the choice of action adopted 

and undertaken. 

 

Chapter 5 presents the empirical findings of participant’s perceptions and experiences of the 

modernisation, simplification and flexibilisation of Directive 2014/18/EU in practice in the 
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four topic areas covered by the Interview Guide.  This Chapter also contains an analysis of 

the findings as to whether the 2014 Directive has modernised, simplified or made more 

flexible the rules in respect of the topic areas. 

 

Chapter 6 contains a conclusion on the findings of the research. 

 

1.7 The Researcher 

 

I am a public procurement consultant and the principal of my own practice.  In relation to the 

qualifications which specifically cover procurement I have an LLM in Public Procurement 

Law and Practice from the University of Nottingham, full Membership of the Chartered 

Institute of Procurement and Supply (Chartered Procurement and Supply Professional), a 

member of the Procurement Lawyers’ Association and I am a Chartered Environmentalist 

based on Sustainable and Environmental Procurement.  I have an MSc in Construction Law 

and Management from Kingston University; I am a Chartered Quantity Surveyor (FRICS), 

Fellow of the Chartered Institute of Arbitrators and Member of the UK Association for 

European Law. 

 

As a public sector consultant, I have on behalf of Contracting Authorities undertaken, 

managed or advised on over thirty above threshold contracts and Framework Agreements 

procured under the 2004 Directive / 2006 Public Contracts Regulations.  Since the 

introduction of the 2014/18/EU Directive / 2015 Public Contracts Regulations I have 

undertaken, managed and advised on in excess of thirty-five above threshold procurements 

and six below threshold procurement contracts. 

 

All the procurements with which I have been involved cover the categories of supplies, works 

or services and I have undertaken the procedures of Open, Restricted, Competitive Dialogue 

and Competitive Procedures with Negotiation.  In addition, I have undertaken or manged 

Call-off Contracts from Framework Agreements and the setting up and delivery of Direct 

Purchasing Systems. 

 

I have advised on and undertaken reviews of sustainable procurement, lectured and presented 

on public procurement practice to Contracting Authorities and Supplier Groups including 

sustainable supply chains.  I have also acted as an Expert Witness in Procurement cases and 
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carried out audits of procurements through all stages of the procurement process.  I have 

undertaken reviews of SMEs in public procurement in the UK and under the Small Business 

Act 1953 in the USA. 

 

1.8 The journey to a Professional Doctorate 

 

My motivation for selecting to pursue a Professional Doctorate programme was based on 

several elements especially the direct relevance of the doctorate to professional practice 

which would enable the subject matter to be transferred to the workplace.  The programme 

would also enable me to acquire further professional experience and knowledge through 

undertaking my research.  Although I have substantial professional experience, I consider that 

the doctorate would also provide a means of validating knowledge and experience. 

 

I undertook the Professional Doctorate Programme as a part-time candidate in two stages.  

Stage 1 was the preparation and submission of three written papers of 21,000 words in total.  

Paper 1 covered issues in professional practice, Paper 2 theoretical perspectives and Paper 3 

was an advanced review and Research Proposal.  These Papers were assessed and then 

externally moderated and marked.  I achieved a pass in each of the submitted Papers. 

 

Following receipt of the notification that I had successfully completed Stage 1, permission 

was granted to proceed to Stage 2 which is the preparation of the thesis.  I have elected to 

incorporate the Stage 1 papers in the body of my thesis although many areas of the content 

had to be updated and changed due to the introduction of the 2014 Directive with its impact, 

and further case law. 
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Chapter 2 

 

Context for the research, background to and historical review of public procurement 

and an overview for background purposes of Directive 2004/18/EC164 and the Public 

Contracts Regulations 2006165 

 

2.1 Section 1  :  Introduction 

 

The controls, constraints, rules and regulations applying to public procurement in the EU 

have radically changed over the last sixty years and are in fact still changing, an example 

being the publication of the 2014 Directive166 transposed into the Public Contracts 

Regulations 2015 (as amended).  This has been characterised by the requirements of 

Governments and specific case law both domestically and subsequently through the European 

Courts, the need for more understanding by public authorities and suppliers of the rules and 

regulations, governance and transparency requirements and the need to provide value for 

money. 

 

This Chapter is divided into a number of sections. 

 

Section 2.1 is this introduction.  Section 2.2 covers the context and the foundation of my 

research which is being undertaken in relation to my experience of public procurement in 

practice and also confirmation of the lack of understanding of the procurement rules in 

practice.  Section 2.3 contains a background and an introduction to public procurement with a 

historical overview to show how the rules commenced and were applied.  Section 2.4 

contains an overview of the 2004/18/EU Directive transposed in the now repealed UK 2006 

Public Contracts Regulations. 

 

My research seeks to uncover how the current EU procurement rules in Directive 

2014/24/EU and its UK implementing legislation, the Public Contracts Regulations 2015 (as 

 
164 Parliament and Council Directive 2004/18/OJ 2004 L134/114 on the co-ordination of procedures for the 

award of public works contracts, public supply contracts and public services contracts 
165 Statutory Instrument 2006 No. 5 Public Procurement England and Wales and Public Procurement Northern 

Ireland 
166 Directive 2014/24/EU of the European Parliament and Council of 26 February 2014 on public procurement 

and repealing Directive 2004/18/EC 
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amended), have sought to improve the public procurement process through an examination of 

specific themes  in the rules including their perceptions and applications in practice by a 

number of categories of persons who operate the rules in practice.  In order to examine the 

current procurement rules in both the EU and the UK it is important to understand and 

evaluate the pre-existing rules, hence the need for this chapter which examines the 

predecessor procurement rules at both EU (Directive 2004/18/EC) and UK (2006 Public 

Contracts Regulations) levels. 

 

 

2.2 Section 2  :  Context and foundation for the research 

 

2.2.1 The researcher’s experience of public procurement in practice 

 

Under public procurement law there are certain rules and procedures that must be followed 

by contracting entities when undertaking the tendering and awarding of public contracts.  In 

the event that these rules and procedures are not followed then there is a risk that either the 

contract award can be challenged or challenges are made by Suppliers in respect of resultant 

breaches of or failures on the part of the contracting authority to comply with the rules. 

 

As will be shown, some of the issues I have identified have also been noted by a number of 

authors while other issues have arisen directly from my own experience as a Public 

Procurement Consultant over the last twenty years. 

 

In practice I have found that there are a range of failures on the part of contracting entities in 

the UK to comply with both the requirements of the Public Contracts Regulations 2006167 and 

now the Public Procurement Regulations 2015 (PCR 2015)168  There are also the procedural 

aspects of the procurement process which have not been followed for public contracts and in 

this regard research should be undertaken to ascertain why they have occurred and also their 

consequences on the part of contracting authorities.  I have found that in practice some of the 

failures and lack of understanding fall into the following areas. 

 

 
167 Statutory Instrument 2006 No. 5 - Public Procurement England and Wales and Public Procurement Northern 

Ireland 
168 Statutory Instrument 2015 No. 102 – Public Procurement  
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Lack of understanding: 

• an initial non-acceptance that the EU rules apply to a specific type of 

activity and also to the contracting authority. 

• as to whether the EU rules apply to the contract being entered into by the 

contracting authority. 

• in the operation of the aggregation rules deciding whether the combined 

value of a number of contracts is over the threshold for the EU 

procurement regime. 

• in England and Wales, the Regulations specifically relating to below 

threshold procurements including Chapter 8 in Part 4 of PCR 2015. 

• in the selection of the procurement route leading to elongated 

procurements.  This being in respect of the EU procurement procedure to 

be followed i.e. open, restricted negotiated or competitive dialogue. 

• as to whether a Contract or a Framework Agreement would provide the 

best, most efficient and value for money procurement route. 

• to understand the processes to apply in respect of dealing with Abnormally 

Low Tenders. 

• of the requirements to inform all suppliers of the reasons for their failure to 

be awarded a contract or in the case of a Framework Agreement to become 

a party to the Framework Agreement. 

• Amendments being allowed by contracting entities to tenders resulting in 

unequal treatment of all the Bidders. 

 

Failures: 

• as to whether the contract is for public works, services or supplies or if a 

contract is outside the EU procurement regime i.e. below the thresholds set 

by the rules. 

• to understand whether the EU procurement rules apply to a public contract 

i.e. for a Part B services contract under PCR 2006. 

• to provide sufficient resources of experienced and capable staff involved in 

the procurement covering both senior and internal support team members. 
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• to undertake sufficient preparation and planning of the procurement with 

the official contract notice for the procurement being made too quickly 

before the initial documentation is complete. 

• to understand and compliantly operate the pre-qualification and selection 

procedures, the award criteria, and then the evaluation and assessment of 

Tenders. 

 

As part of my research I have selected four of the above stated topics to review in detail in 

relation to the new procurement rules which have been said to have been modernised, made 

simpler and more flexible in the procurement process.  The basis for selecting the four topics 

is explained and justified in Chapter 3 of this thesis.  These topics are Selection Criteria, 

Award Criteria, Framework Agreements and Abnormally Low Tenders.  I have referred to 

these four topics in the list above either as lack of understanding in operation or failures to 

follow processes. 

 

I have in practice experienced the lack of understanding or interpretation of the rules, many 

of which occasions have resulted in failures and breaches.  Some of the failures to follow the 

rules were repeated on individual procurements and also repeated in other public 

procurements for the same contracting authority.  I consider that there is a need to understand 

why there is a lack of understanding and interpretation of the rules in practice by contracting 

authorities. 

 

It is the intention that the study will assist me in my practice as a Procurement Consultant 

specialising in public procurement especially when advising Clients who are contracting 

authorities. 

 

2.2.2 Understanding public procurement in practice in the UK 

 

The complexity of the EU Procurement Directives transposed in the UK in the Public 

Contracts Regulations and the understanding of these rules has led to failures to fully operate 

the procurement rules, a fact which has for some time been recognised by all procurement 

practitioners and users in the Public Sector.  Although Regulations on public procurement 

have been prepared, details of which are set out below, there are generally very few 
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references to any detailed analysis of the procurement process or lessons learnt for 

application in practice.  In addition, references to EU public procurement rules are also 

limited. 

 

A Report169 on Local Government in England was published by the Office of the Deputy 

Prime Minister in late 2003.  There was reference to lessons learnt from procurement projects 

and the need to carry out a public procurement skills audit to ascertain training and reskilling.  

In practice there is no evidence to confirm whether all or any of the recommendations were 

accepted and implemented either by Local Government or at Central Government level. 

 

Recognition of failures and a need to improve public procurement processes was covered in 

2004 by a Report from the now defunct Office of Government and Commerce (OGC) which 

was part of the Cabinet Office.  The report contained a number of recommendations but did 

not, however, review previous challenges or lessons learnt structures for improvement of 

procedures in practice or any skills deficiencies which were needed to be addressed.   

 

In 2007 a Treasury170 review of public procurement was undertaken, the findings of which 

emphasised and confirmed a Cabinet Office document171 that to achieve good results was 

through a focus on outcomes rather than rigid rules.  This Treasury report resulted in the 

formation of the Government Procurement Services Skills Framework.  These reviews, 

reports and initiatives were all seeking to obtain value for money in the public sector and not 

to improve public procurement in practice. 

 

The complexity of the public procurement rules together with wasteful procurement practices 

and the lack of understanding of the rules and in the operation of public procurement in 

practice was still not addressed.  These areas were however recognised as being a subject of 

concern in 2010 by the Cabinet Office who announced that a Lean Review of public sector 

procurement would be undertaken.  The findings and results of the Lean Review were 

published in 2011 by the Cabinet Office.172  The review found a number of critical areas 

relating to the lack of understanding of public procurement rules and processes, these being: 

 
169 Office of the Deputy Prime Minister, Report on Local Government in England, November 2003. 
170 H.M. Treasury, Transforming Government Procurement (January 2007) 
171 Cabinet Office, Making a Difference: Reducing Bureaucracy in Central Government. (2003) 
172 Cabinet Office, Results of Lean Review (London, February 2011). 
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• insufficient capacity of capable and well-trained senior procurement resources 

• lack of pre-procurement planning and transparent purpose 

• the OJEU process is commenced too quickly with insufficient preparations 

• poor selection of procurement route leading to elongated procurements with 

additional time involvement and cost for both the contracting entity and the 

Supplier 

• too much variation and confusion over different terms in the procurement rules 

 

Although the Lean Review related in the main to central government, the critical issues found 

confirm my findings in practice which still exist in relation to other public sector contracting 

entities.  The Review made a number of proposals to rectify the critical areas highlighted 

including training and management.  The matter of waste and inefficiency in procurement 

processes was not clearly addressed. 

 

In 2011 in a Report Why Public Procurement is Critical to the UK Economic Performance 

…… and how to transform it,173 Hughes and Day found from their research that a large 

number of Buyers in the public sector who undertake the procurement of public contracts had 

not been trained in public procurement or in fact in procurement.  This resulted in large 

spending decisions being made by staff that had no previous training in public procurement 

leading to mistakes being made and long delays occurring to the contract award process.  

Whilst there was reference in this Report to training and the need for more public 

procurement professionals, there was no reference to a lack of understanding of the public 

procurement process. 

 

The effectiveness in the delivery of public procurement in Wales was also considered in 2012 

in a Report following a Review undertaken by John McClelland entitled Maximising the 

Impact of Welsh Procurement Policy.174  The Report considered procurement landscapes and 

operating models, constraints affecting operation of public procurement in Wales.  Within the 

recommendations McClelland proposed that there should be an investment in developing the 

 
173 John Hughes and Marc Day, Why Public Procurement is critical to the UK Economic Performance …. and 

how to transform it (Henley Business School/University of Reading and Future Purchasing Consulting Ltd. 

2011). 
174 John F McClelland, Maximising the Impact of Welsh Procurement Policy – Full Report (Welsh Government 

2012). 
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capacity of the procurement profession for public procurement as findings indicated that there 

was a question on the actual skill levels and professionalism of procurement staff with less 

than half of the procurement staff being part or fully qualified.  These findings also raised 

consideration of whether there was effective procurement, lack of control and failure to adopt 

and implement policy-driven procurement practices and programmes.  The gaps found were 

said to have a likely impact on performance in the procurement process.  The Report also 

referred to the views of contracting authorities that that EU legislation was a major inhibitor 

and a point of complete inflexibility.  McClelland further considered that there may be a 

misinterpretation of the flexibility of EU legislation and that different approaches could help 

organisations and their procurement staff in dealing with this challenge.  Although training 

was proposed, there was no specific detailed proposals or references to the review and 

analysis of earlier public procurements that had been undertaken to consider the use of such 

findings as lessons learnt to ensure improvements in the procurement systems being operated. 

 

As the UK Government was still concerned about public procurement Sir Philip Green was 

instructed to undertake an Efficiency Review of government spending focusing on 

community procurement, property and major contracts.  In relation to the public procurement 

processes, a 2010 Review175 stated that the Government does not follow best practice in 

public procurement, procurement data is inconsistent and where there is data it is difficult to 

obtain for review. There is no reference as to how procurement processes are to be improved 

or understood from the range of examples of inefficient procurement considered and cited in 

the review. 

 

Following the Review by Sir Philip Green the Cabinet Office in early 2011 published a 

Report entitled Accelerating Government Procurement.176  This document also included 

findings from the ‘lean review’, published in 2011.  Some of the findings covered OJEU 

procurement processes that had been commenced too quickly without sufficient preparation 

and planning and that there had been a poor selection of procurement routes and procedures 

leading to elongated time periods for public procurements resulting in additional costs for 

both the government and Suppliers.  The findings in 2011 do not appear to have been 

 
175 Philip Green, Efficiency Review – Key Findings and Recommendations (Cabinet Office 2010). 
176 Cabinet Office, Accelerating Government Procurement, Management Summary of the findings of a ‘team 

study’ to investigate waste and inefficiency in government procurement proceedings (London, 2011) 
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addressed in practice as I have covered earlier in this Section.  There was no mention of 

analysing a selection of public contracts procurement for lessons learnt and training. 

 

In 2013 a Report entitled Improving government procurement177 was issued by the National 

Audit Office.  This Report included an overview of procurement reform strategy to be 

proposed together with a review of the governance and accountability arrangements in place 

and a consideration of progress in the implementation of the strategy lead by the Cabinet 

Office.  The Report did not include proposals for the actual delivery of public procurement 

under the EU rules and the difficulty and complexity of the rules on delivery of public 

procurement systems.  Within this Report there is however reference to an earlier Report 

entitled A Review of Collaborative Procurement across the Public Sector178 which included a 

number of recommendations.  These included ensuring that procurement management 

information meets specified standards but there is no detail or the procedures to be operated. 

 

The Commons Public Administration Committee published a Report179 in 2013 in which the 

Committee found that despite Government steps to improve the efficiency and effectiveness 

of Government procurement, the stream of procurement and contract management failures 

continued unabated and that there were continuous procurement failures due to a persistent 

lack of skills.  Accordingly, major improvements in the Civil Service’s capability and skills 

around public procurement are required to be implemented as there are major shortcomings 

in the ability of the Civil Service to run effective and efficient public procurement.  The 

findings indicate that there is a consistent lack of understanding on how to gather 

requirements, evaluate supplier capabilities or to specify the required outcomes.  There was, 

however, no details of how such improvements could be implemented through training or 

other methods to overcome the complexity of public procurement especially in relation to 

compliance with EU or domestic public procurement rules and regulations. 

 

In 2014 the Department for Communities and Local Government (now the Ministry of 

Housing) issued a Procurement Guidance document180.  Within the Report there was some 

 
177 National Audit Office, Improving government procurement (Audit Commission, London, 2013) 
178 National Audit Office, A Review of collaborative procurement across the public sector (London NAO/Audit 

Commission, May 2010). 
179 Public Administration Select Committee : Government Procurement (6th Report of Session 2013-2014 

London, Stationery Office 2013). 
180 Communities and Local Government, Procurement Guidance (Stationery Office 2014) 
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recognition of failures to comply with public procurement law.  The Guidance set out 

examples of the most common errors that had been experienced, in particular by the 

European Regional Development Fund in undertaking public procurement in England.  In a 

Schedule appended to the Guidance stated the type of irregularities and breaches and a rate of 

correction.  The Guidance further states procedures to be followed in the public procurement 

process but does not cover any analysis of public procurements which have previously been 

undertaken or have been used to support the advice given. 

 

In 2018 the UK Government’s outsourcing policy for Central Government came under 

intense scrutiny following the collapse of Carillion in January 2018 and ongoing difficulties 

with other suppliers used for outsourcing works and services.  A study was undertaken, and 

the Government Commercial Function published The Outsourcing Playbook.181  The 

Playbook identified challenges associated with public procurement and scheduled a number 

of o areas for key reforms in the procurement process.  Among these reforms were the correct 

and appropriate design of evaluation criteria, use of Framework Agreements, the selection 

process and the final evaluation of bids.  Although the Playbook recognised key areas for 

reform it did not mention training or lack of procurement skills as the reason for the action on 

the reforms highlighted. 

 

An independent Report in 2019 entitled Please procure responsibly – The state of the public 

service commissioning182 covered skills and expertise which although accepting there had 

been some results achieved, these needed to be a priority across local and central government 

to ensure that a basic standard of commercial expertise exists regardless of the public service 

being commissioned. 

 

  

 
181 Government Commercial Function, The Outsourcing Playbook – Central Government Guidance on 

Outsourcing Decisions and Contracting (Cabinet Office 2019) 
182 Joshua Pritchard and Rose Lasko-Skinner, Please procure responsibly – The state of the public service 

commissioning (Reform procurement 2019) 
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2.2.3 Overview of challenges made by suppliers for failures and breaches on the part of 

contracting authorities  

 

In relation to breaches of public procurement laws and failures on the part of contracting 

authorities to comply with the procurement rules, there is limited up to date published 

information available on challenges brought by suppliers in the UK.   

 

A study183 prepared in 2011 examined the number of challenges brought by Suppliers each 

year between early 1993 and June 2011.  The data was initially taken from UK case reports 

and so challenges / complaints which were either settled out of court or did not reach a 

hearing were excluded.  Further searches were conducted on the Westlaw legal data base and 

also from data held by the publishers of the study. 

 

The study examined the types of contracting authority which was challenged the most and the 

areas which were most commonly the subject of the challenges.  The success rates of the 

challenges brought were also noted.  One of the aims of the research was to assist procuring 

entities to identify the possible areas at risk of challenges in their own procurements.  The 

findings in relation to the complaints from Suppliers covered: - 

 

• Award criteria and the evaluation of tenders in the procurement process 

• Pre-Qualification and selection criteria 

• Amendment of Tenders 

• Failures in the application of the correct application of the Public Contracts 

Regulations 

• Breaches of the rules at the evaluation and award stage of public contracts 

 

The results of the study, it was stated, did take into consideration specific remedies reforms 

introduced in 2009184 which significantly strengthened the remedy system available to 

Suppliers for breach of the public procurement rules.  The results of the study are said to be 

provided to assist contracting authorities in future procurements by the provision of the most 

 
183 Eleanor Aspey, Supplier Challenges in the UK (Achilles Group 2011). 
184 Amendments to the Remedies Directive in 2007 by Directive 2007/66 which was transposed into law in 

England and Wales by the Public Contracts (Amendment) Regulations 2009 (Statutory Instrument 2011 No. 

2053) 
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common areas that are subject to challenge.  The results of this study support many of the 

findings I have covered in this Section and which relate to my research. 

 

In relation to the evaluation of tenders, there have been two high profile domestic Court 

cases, these being Energy Solutions EU Ltd. v Nuclear Decommissioning Authority185 and 

Woods Building Services Ltd. v Milton Keynes Council.186 These cases concerned failures on 

the part of the contracting authorities to correctly evaluate Tenders leading to redress under 

the Public Contracts Regulations 2006.  The basis of the actions was that a contracting 

authority had made manifest errors in the evaluation, there had been a lack of transparency in 

the award procedure and failure of the contracting authority in their duty of equal treatment 

for all Tenderers.  Failures in the assessment of Tenders together with a lack of transparency 

are matters I have listed in my findings in practice covered earlier in this Section. 

 

Although to date a small number of legal challenges have been mounted in the UK in relation 

to the new 2015 Public Contracts Regulations, currently there is limited information and data 

to be reviewed in relation to my research.  In relation to one of my topic areas, this being 

Abnormally Low Tenders, there have been the domestic cases of J Varney & Sons Waste 

Management Ltd. v Hertfordshire County Council187 and NATS (Services) Ltd. v Gatwick 

Airport Ltd.188  The latter case concerned a utility but applies equally to a contracting 

authority. 

 

 

2.3 Section 3  :  Background and introduction to public procurement with an 

historical overview 

 

2.3.1 Procurement in the United Kingdom (UK) prior to the Public Contracts Regulations 

2006 (PCR 2006). 

 

 
185 Energy Solutions EU Ltd. v Nuclear Decommissioning Authority [2016] EWHC 
186 Woods Building Services Ltd. v Milton Keynes Council [2015] EWHC 2011 (TCC) 
187 J Varney & Sons Waste Management Ltd v Hertfordshire County Council [2010] EWHC 1404 (QB)(Ch) 
188 NATS (Services) Ltd v Gatwick Airport Ltd [2014] EWHC 3133 (TCC) 
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Before implementing in the PCR 2006 the rules and regulations in the EC now EU 

Procurement Directives, the UK did not have any significant body of public procurement law 

with rules and controls.   

 

It was common for both public and local authorities to use their power to conduct trading 

activities including public procurement often referred to as purchasing by virtue of private 

Acts of Parliament through clauses or adoptive Acts of Parliament.189  Public authorities often 

used their power to dominate and use the public character of one of the parties to influence 

the courts.  This was shown in a case in 1873190 where the Court cited the public character of 

one party as the grounds for the judgement.  The conclusion it was said would not have been 

the same in the case of private parties. 

 

In an attempt to bring some structure to the purchase of goods and services by Local 

Authorities and other public bodies The Local Authorities (Goods and Services) Act191 was 

passed in 1970 which allowed Local Authorities to enter into an agreement for the supply of 

goods and services by them to certain public bodies.  There was however no specific mention 

of the supply of works.  In R v Yorkshire Purchasing Organisation ex Parte 192 however it 

was held that the power did not authorise an authority to provide procurement services for 

their customers for a commission.  The legislation did not however cover any procedures for 

public procurement systems or their operation. 

 

Additional powers were given to local authorities in legislation in the Local Government Act 

of 1972193 in respect of the discharge of the functions of local authorities together with 

miscellaneous powers including to the placing of staff of local authorities at the disposal of 

other local authorities or health authorities.  There were however no specific references to 

public procurement systems for local authorities. 

 

For many years the UK Government has regarded competition in the procurement of 

contracts for goods, services and works as the paramount mechanism for providing value for 

money, however the volume of public services to be procured had exposed competition as not 

 
189 Manchester acquired approval for the maintenance of its gasworks by a private Act of 1834. 
190 Great Northern Railway v Witham (1873) L.R.90 p.16. 
191 Local Authorities (Goods and Services) Act 1970. 
192 R v Yorkshire Purchasing Organisation ex Parte. British Educational Suppliers Association. The Times 1997. 
193 Local Government Act 1972. 
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being the best route for public procurement.  At that time private sector organisations were 

invited to tender for local authority contracts by following a competitive tendering 

methodology, this however was often differently operated in practice by individual 

authorities and this situation lead to concerns on the part of Government both as to the overall 

procedure and its benefits.194  In the 1980s there was a move toward contracting out services 

to offer either the most efficient way of meeting the needs of Government.195 

 

In 1980 the Local Government, Planning and Land Act introduced Compulsory Competitive 

Tendering (CCT) for new construction, building maintenance and some highway work.196  

Further legislation in the form of the Local Government Act 1988197 imposed CCT on a 

variety of local government services and the Local Government Act 1992198 enlarged the 

CCT provisions to include white collar services.  The Act empowered the Secretary of State 

to regulate certain further elements in the tendering procedures which had been established 

by earlier legislation including amendments to the 1980 and 1988 Acts.  The 1988 Act also 

contained sections which covered competition and procurement in relation to contracts for the 

execution of works by local authorities and contracts for the supply of goods and services.  A 

further section to the Act covered ‘non-commercial’ matters being considered by local 

authorities in their dealings with public procurement contracts and for lists of approved 

Tenderers.  In addition, the Government considered that some of the contractual processes 

were harmful to allowing a basis for proper private competition in the procurement being 

undertaken by authorities to meet their requirements.  The 1992 Act contained provisions 

requiring local authorities following request to give reasons for their decisions in contractual 

matters and to re-access and compile tender lists which had been affected by the 

consideration of non-commercial matters. 

 

The provisions in the 1980, 1988 and 1992 Acts covering CCT were intended to provide a 

structured and clear procedural framework for the procurement of goods, services and works.  

The structured framework together with the supporting provisions were intended to control 

the amount of discretion in the procurement process that local authorities previously enjoyed 

 
194 D. Parker. The 1988 Local Government Act and Compulsory Competitive Tendering (Cranfield School of 

Management. 1990) 
195 Sue Arrowsmith, The Law of Public and Utilities Procurement : Regulation in the UK and EU (3rd edn, vol 1 

Sweet & Maxwell 2014) 3 
196 Local Government, Planning and Land Act 1980 Part, III 
197 Local Government Act 1988 Part, I 
198 Local Government Act 1992 S8 
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in the making of decisions on delivery and undertaking public procurement.  CCT was further 

intended to provide accountability in the procurement process especially financial 

accountability.  This accountability covered the employment of a local authority’s own labour 

force in that such a direct or in-house labour force which could only be used if such an 

organisation had won a Tender in competition.  In undertaking work under CCT a local 

authority had a duty to comply with a set of regulations primarily designed to avoid anti-

competition tendering behaviour.199 

 

The introduction of CCT to suppliers meant that the role of local authorities changed from 

being a direct service provider using only limited external support service providers to one of 

awarding contracts.200  When a local authority awarded a Contract to a Direct Labour/ Direct 

Service organisation within that local authority, there was always a problem in that the 

contractual relationship was not the same as between an authority and a supplier.  This was 

due to the in-house organisation being legally part of the local authority and so the force of 

any contractual term could not be fully employed and operated.  This situation also had an 

impact on transaction costs and the tender offer.   

 

Further concerns had been raised in use of the documents and materials included in the 

procurement process especially in the Invitation to Tender documents.  Provisions were then 

included in the CCT system to avoid the possibility of a local authority tailoring the 

descriptions of the functions covered by the procurement in such a way as to exclude other 

tenderers201 as had occurred when a similar tendering system was operated in Denmark. 

 

The process and requirements for competitive tendering was also imposed on parts of central 

government and areas of the National Health Service.202 

 

Further legislation in the form of The Local Government Act 1999 imposed on local and 

certain other authorities’ specific requirements in relation to economic issues and the 

efficiency and effectiveness of councils.  The purpose of the Act was two-fold.203  The first 

 
199 Danny Frederick, Why Compulsory Competitive Tendering for Local Government Services is not as good as 

Privatisation (Economic Notes 54. 1994) 
200

David Wilson, Chris Game, Steve Leach and Gerry Stoker, The Impact of Competitive Tendering (Macmillan 

Education UK 1994) 35 
201 Council of Europe, The Role of Competitive Tendering in the effective provision of Local Services (1994). 
202 Peter Gershon, Review of Civil Procurement in Central Government (H.M. Treasury, 1999) 12 
203 Local Government Act 1999 Part I and the Explanatory Notes. 
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subjected most bodies within the finance system of local government in England and Wales 

to a new duty to set up a framework of arrangements for the achievement of best value204 in 

the performance of their functions but especially in relation to procurement.  Secondly the 

Act provides for the abolition of Part III of the Local Government Planning and Land Act 

1980 and Part I of the Local Government Act 1988 together with provisions of the Local 

Government Act 1992 which all relate to CCT.  The Researcher found in practice that the 

imposition of CCT caused difficulties for purchasing staff operating the requirements and 

very little transparency was provided.  The application of CCT with its change in the 

parameters of specifications and methods of evaluation together with the monitoring of 

contracts and imposition of penalties was a learning process for all involved.205 

 

The procurement considerations for and the operation of CCT was formally published in 

January 2000 however CCT has left a lasting legacy on the conduct of public procurement by 

local authorities and also the broader implications for public procurement in general.206 

 

In relation to local government having the functions to include the power to enter into 

contracts for assets and services, the Local Government (Contracts) Act 1997207 conferred 

such powers.  This Act made it clear relating to the discharge of a local authority of any or all 

of its functions and duties including discharging these functions by arranging a Contractor to 

provide assets or services.208  The 1997 Act also certified a schedule of contracts to be intra 

vires, this being where a local authority has the power to enter into a contract and had 

exercised that proper purpose in entering into such a contract209. 

 

It is a well-established principle that local authorities only have the powers given to them by 

statute and accordingly they must act within such powers.  A local authority may act ‘ultra 

vires’ if they act in bad faith or exercise their powers for some unauthorised purpose.  Local 

 
204 Best value has been described as securing continuous improvement in the exercise of all functions 

undertaken by an authority, whether statutory or not, having regard to a combination of economy, efficiency and 

effectiveness. 
205 Robin Milne, Graeme Roy and Louis Angeles, Competition, Quality and Contract Compliance – Evidence 

from Compulsory Competitive Tendering in Local Government in Great Britain 1987-2000 (33(4), Fiscal 

Studies 2013) 12 
206 Philip Gosling The effects of Compulsory Competitive Tendering and European Law on Local Authorities  

(Kluwer Law International 2001) 26 
207 Local Government (Contracts) Act 1997 Section 1 
208 Hazell v Hammersmith and Fulham, London Borough Council [1992] 2 AC1, [1991] 
209 Local Government (Contracts) Act 1997 Subsection 1 subject to Section 5 (special provisions about judicial 

reviews and audit reviews). 
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authorities must act in a reasonable manner and where appropriate with fairness and any 

breach of the general duty may be challenged through the process of judicial review.  This is 

brought under the principle of natural justice that any person affected by an administrative 

decision is entitled to a hearing before the decision is made.  In public procurement terms in 

the case of R v Enfield Borough Council 210 the Court considered a decision by a local 

authority to suspend a Contractor from the local authority’s lists of approved 

Contractors/Suppliers and found that this was subject to judicial review for breach of the 

rules of natural justice. 

 

It can be taken from case law that local authorities do not have an entirely free hand in the 

structuring and managing of the procurement process for major contracts.  It is further shown 

that if local authorities are to obtain a beneficial outcome from the public procurement 

process without serious risk of legal challenges, they must have an awareness of and act 

within their common law obligations in relation to those which are imposed by statutes.  The 

Government has procedures in place which place tight constraints on local authorities in the 

conduct of the procurement process and further in the duty of care owed to tenderers.  This is 

shown in the case of Blackpool and Fylde Aero Club v Blackpool Borough Council211 where 

the council invited tenders from a number of firms for a commission covering the operation 

of pleasure flights.  One of the tenders submitted was excluded from consideration and 

evaluation on a mistaken basis the tender had been received late.  The Court held that in fact 

the exclusion was a breach of an implied term that had come into existence when tenders 

were invited by the Council.  When the Council invited tenders, all those organisations so 

invited had the right to have their offer taken into consideration when a tender had been 

properly submitted in accordance with the requirements of the Council.  It was further 

considered by the Court that in conducting the procurement the Council had a duty to act in 

accordance with the reasonable commercial expectations of those firms that had been invited 

to tender.  Under EU procurement law transposed into UK law the matter of submission of 

tenders and the evaluation and exclusion of tenders are now clearly defined and although an 

authority has procedures to follow, the action of the authority as in the Blackpool case must 

be reasonable and further there has to be transparency, equal treatment and non-discretionary 

factors to be taken into consideration. 

 
210 R v Enfield Borough Council ex-parte TF Unwin (1989) 46 B.L.R. 1 
211 Blackpool and Fylde Aero Club v Blackpool Borough Council [1990] 1 W.L.R. 1195 
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The law in the UK was set to promote the general duty of ‘Best Value’ for all aspects of the 

activities of local government.  Within this requirement procurement was included together 

with making decisions in the operation of the procurement process.212 

 

In October, 1999 a Report by the National Audit Office was published entitled Modernising 

Procurement.213  The Report stated that the Treasury had encouraged departments to improve 

their procurement practices and also highlighted providing better training, six principles for 

achieving value for money, the implementation for electronic commerce and the scope for 

further expansion of Framework Agreements. 

 

A separate Report in 1999 entitled Review of Civil Procurement in Central Government214 

referred to the high cost of delivery of public procurement.  There was an acceptance of 

failures in the undertaking of public procurement, however with the intention of encouraging 

good practice and building on earlier research and papers, these failures would be reviewed, 

and proposals were made for the future. 

 

The Cabinet Office in a review of public procurement published in 2003,215 emphasised that 

leadership and capability are to be addressed and that the achievement of good results could 

be obtained through a focus on outcomes rather than rigid rules.  Also, in 2003 to pursue the 

strategy for value for money in the public sector a number of initiatives were launched 

including the National Procurement Strategy for Local Government.216 

 

An independent review undertaken in 2004 by Sir Peter Gershom on Public Sector Efficiency 

for the UK Government was entitled Releasing Resources to the Front Line217 and 

highlighted the fact that there was significant scope for better supply-side arrangements and 

further professionalism in the operation of the procurement function.  A number of proposals 

were put forward in respect of public procurement. 

 
212 Sue Arrowsmith, The Law of Public and Utilities Procurement : Regulation in the UK and EU (3rd edn, vol 1 

Sweet & Maxwell 2014) 3 
213 Modernising Procurement (National Audit Office 1998) 5 
214 Review of Civil Procurement in Central Government (H.M. Treasury, 1999) 
215 Making a Difference : Reducing Bureaucracy in Central Government Procurement (Cabinet Office, 2003) 
216 Local Government Association, National Procurement Strategy for Local Government in England (2003) 
217 Peter Gershon, Releasing resources to the front line : Independent review of public sector efficiency (HM 

Stationery Office, 2005) 13 
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Procurement in the UK was traditionally undertaken on a decentralised basis by individual 

government departments and agencies.  Such bodies enjoyed a broad freedom to make their 

own purchases to meet specific requirements and a wide discretion in the establishment of 

their own procurement policies.218  There was no coherent or consistent approach within 

policies and practices to undertake the procurement, often locally referred to as purchasing, 

and in practice this approach has not assisted in the operation or improvement of public 

procurement. 

 

In the UK there have been relatively low levels of corruption in public services.219  The 

award of a public procurement contract could however be an area where corruption may 

occur and care has to be taken for the avoidance of corruption when putting processes and 

contracts in place and during their execution.  It would appear that there is little legislation 

specifically drafted to limit corruptive practices although the 1972 Act220 contained 

requirements directed at fighting corruption in local government.  In relation to corruption, 

the Public Bodies Corrupt Practices Act 1889 was enacted following revelations and findings 

of malpractice in the Metropolitan Board of Works concerning public procurement.  Two 

further Prevention of Corruption Acts were enacted in 1906221 and 1916222.  The whole of 

these two Acts stood until they were either repealed or revoked by the Bribery Act, 2010. 

 

2.3.2 The EC and the EU Procurement rules  

 

To understand the controls and structure of European Procurement Regulation the European 

Community (EC) and then the European Union (EU) have to be considered.  The EEC also 

referred to as the EC were described as a midway between confederalism which recognises 

the complete interdependence and federalism which seeks to bind them as a super state.223  

The European Union (EU) has been said to have a supranational union224 with supranational 

 
218 Sue Arrowsmith, The Law of Public and Utilities Procurement : Regulation in the UK and EU (3rd edn, vol 

1, Sweet & Maxwell 2014) 12 
219 Knight’s Guide to Best Value and Competitive Tendering Law, (Issue 12 2000) B1-7 
220 Local Government Act 1972. 
221 Prevention of Corruption Act 1906 which was extended to apply to all agents in the public or private sector. 
222 Prevention of Corruption Act 1916 includes wartime processes and extended to contracts with the War Office 

on a temporary basis. 
223 P. Reuter, La Communaute due Charbon et de l’Acier (France, 1953) 7. 
224 A supranational union is a type of multinational political union where negotiated power is delegated to an 

authority by governments of member states. 
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competence only to the extent that they are conferred by its Member States but the union 

exercises its powers in a sovereign manner with its own legislative, executive and judicial 

authority.225 

 

2.3.3 The Treaty Framework 

 

The primary legislation for European procurement regulation lies in the provisions of the 

European Community and then the European Union treaties.  The rules in the treaties being 

prohibitive in nature were found to be insufficient in the protection of Member States in 

respect of procurement.  For this reason, regulation through secondary legislation known as 

the procurement directives was required that harmonised the procurement laws of Member 

States. 

 

The basic objectives of the EC were set out in Article 2 of the EC Treaty.226  The provisions 

in the original Treaty which are most relevant in respect of public procurement are Article 12 

(new Article 34) - prohibition against discrimination on grounds of nationality, Article 28 

(new Article 56) – the free movement of goods and restrictions on imports or exports, Article 

43 (new Article 49) – freedom of establishment and Article 49 (new Article 56) – the 

freedom to provide services. 

 

The Treaty principles most relevant in terms of procurement are (1) equal treatment, (2) 

transparency, (3) legal certainty, (4) proportionality and (5) the freedom to provide services.  

Of these principles it is that of transparency which has received the most attention.227  The 

principle of legal certainty has been used and interpreted to require that Community rules 

must be clear with their application foreseeable by all concerned.228  Proportionality has often 

been used as an element of whether an action which may otherwise discriminate can be 

 
225 Kiljunen K. The European Constitution in the Making (Centre for European Policy Studies. 2004) 21-27 
226 The Treaty of Rome 1957 (EECT Treaty) was amended by the Single European Act 1986, the Treaty of 

Masstricht 1992, officially known as the Treaty on European Union (TEU), The Treaty of Amsterdam 1997, the 

Treaty of Nice 2001 and the Lisbon Treaty 2009 renamed the Treaty on the functioning of the European Union 

(TFEU). 
227 Case C-44/96 Mannesmann Anlagenbau AG and others v Strohal Rotationsdruck GmbH [1998]. 
228 M. Krugner, The Principles of Equal Treatment and Transparency and the Commission Interpretative 

Communication on Concessions (2003) and in the case C-324/98 Telaustria and Telefonadress v Telekom 

Austria [2000] ECR1-10745. 
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justified.229  The provision within the Treaty also forbids Member States from giving 

assistance to industry, this being defined as State Aid.  In the event therefore that a contract is 

not a commercial transaction then the award of such a public contract may constitute 

unlawful state aid. 

 

The Articles to the Treaty in themselves were considered as being inadequate to ensure the 

fundamental requirement of equal treatment of bidders from all Member States.  It was 

therefore considered that unless transparency procedures were put in place and standards 

imposed upon a Community wide basis, discriminatory procurement practices and behaviour 

in the award of contracts would be unable to be cancelled.  In addition, special provisions 

were required to ensure that there was a structure for the effective enforcement of the rules by 

aggrieved bidders. 

 

To remedy this situation the EC (now the EU) adopted Procurement Directives which 

regulate award procedures for major projects including that the award of a public contract 

should be made on commercial criteria.  A Directive is a form of legislation which requires 

each Member State to ensure that it has the appropriate laws within its own legal system so 

that the rules of the Directive or Directives are implemented.230 

 

2.3.4 The Procurement Directives 

 

Directives are one of the methods which allow the EC/EU valuable flexibility as they can be 

applied by each Member State into their own legal systems.  The force of EC/EU Directives 

has been reviewed by rulings of the European Court of Justice.231 

 

The development of the procurement system and how it has evolved in the EC has to be 

considered from an historical viewpoint.232  Community interaction in public procurement 

began by the operation of two General Programmes233 which demonstrated the concerns of 

 
229 Case C-324/93 R v Secretary of State for the Home Department ex-parte Evans Medical Ltd. and Macfarlan 

Smith Ltd. [1995] ECR 1-563. 
230 Lee Diggins and John Bennett, EC Public Procurement Law and Practice (1(1) Sweet & Maxwell 2010) 1-
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231 Paul Craig and Gráinne de Búrca, EU Law (Text, Cases and Materials), (6th edn, OUP 2015) 108 
232 Friedl Weiss, Public Procurement in European Community Law (Athlone Press. 1993) 20 
233 General Programme for the abolition of restrictions on freedom to provide services (OJ 2/32) and General 

Programme for the abolition of restrictions on freedom of establishment (OJ 2/36). 
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the Community in the field of procurement.234  The implementation of the General 

Programmes were made by a series of Directives which were of two types, the Liberalisation 

Directives which were used to eliminate restrictions and the Co-ordination Directives in the 

case of procurement to provide a structure for national award procedures.   

 

There were three general Liberalisation Directives were formally adopted in 1964 as part of a 

plan for the implementation of the General Programmes.235  In the case of public procurement 

the Directives whilst not being specific Procurement Directives resulted in a prohibition on 

national measures and conditions on foreigners submitting offers to participate whether as a 

Contractor or a sub-contractor in public contracts awarded by the state or others governed by 

public law.236 

 

The first Liberalisation Directive237 was adopted in 1971 although there were proposals from 

a Directive put forward in 1964 which resulted in the removal of restrictions in the areas of 

the freedom of establishment and the execution of works contracts. 

 

The initial Directive 70/32238 was adopted under the Treaty which included the procedure for 

the adoption of Directives by the Commission.239  This Directive applied to public supply 

contracts especially those relating to the supply of products used in the construction industry 

whether or not they were an integral part of a public works contract.  It has been said that as 

this Directive was adopted by the Commission before the end of a transitional period for 

Directives, its role is mainly of interpretive value.240 

 

 
234 Peter Trepte. Public Procurement in the EU.  A Practitioner’s Guide. (OUP. 2007) 23 
235 Council Directive 64/427 (OJ 1964 No. 117/1863),  Council Directive 64/428 (OJ 1964 No. 117/1871) and 

Council Directive 64/429 (OJ 1964 No. 117/1880). 
236 A body governed by public law is a body 

• Established for the specific purpose of meeting needs in the general interest, not having an industrial or 

commercial character; and 

• Having legal personality; and 

• Financed, for the most part, by the state, or regional or local authorities, or other bodies governed by 

public law; or subject to management supervision by those bodies; or having an administrative, 

managerial or supervisory board, more than half of whose members are appointed by the state, regional 

or local authorities or by other bodies governed by public law. 
237 Council Directive 71/304 (OJ 1971 L185/1) 
238 Council Directive 70/32 (OJ 1970 L13/1) 
239 The Commission is the administrative arm of the European Union and its full title is the European 

Commission. 
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The second element of implementation of the General Programmes in the form of the 

Co-ordination Directives followed with the adoption of two Co-ordination Directives, these 

being Directive 71/305241 on public works contracts and Directive 77/62.242  The first 

Directive 71/305 set out the basis for the award by Member States of their public works 

contracts and further for the advertisement of such contracts throughout the Community to 

allow Contractors in the Community to have available to them adequate information so they 

could assess whether the Contracts were of interest to them to submit a Tender. 

 

The purpose and intent of Directives 71/305 and 77/62 in relation to procurement was to 

ensure transparency and also so that procurement could be better supervised by Member 

States.  Both of these Directives contained provisions for their application to apply only to 

proposed procurement contracts above a given stated financial threshold which was set at that 

time at 1 million units of account in the case of public works and 200,000 units of account in 

respect of supplies contracts.  In Article 12 of Directive 71/305 there was a provision for 

contracts with a value of less than 500,000 units of account to be voluntary rather than the 

mandatory requirements for the stated threshold of 1 million units of account.  The awarding 

of public works contracts was covered by Directive 71/305 which confirmed the principles of 

transparency and non-discrimination but did not however replace national tendering 

procedures and practices. 

 

Within Directive 71/305 there was reference in Recital 8 to the Commission at a later date 

submitting a proposal for a Directive with the aim to lower the stated threshold for public 

works contracts to avoid a possible concern of the current threshold value which excluded a 

number of economically important works contracts243 and further excluded small and 

medium sized enterprises from tendering for such contracts. 

 

The procedures for awarding public services contracts were co-ordinated in Directive 77/62 

which introduced three basic principles, these being contracts had to be advertised 

community wide, any discriminatory technical specifications were prohibited, and tendering 

and award procedures must be based on objective criteria. 

 

 
241 Council Directive 71/305 (OJ 1971 L185/5) 
242 Council Directive 77/62 (OJ 1997 L13/1) 
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The conceptual foundation of current EU procurement law resulted from a White Paper in 

1985 from the European Commission244 and the Single European Act of 1987.245  Upon this 

basis Directive 88/295246 which amended all previous public supplies Directives and 

introduced a number of procedures which are in current EU procurement law.  Public works 

contracts were then covered by Directive 89/440247 which included provisions for 

Concessions Contracts and consortia participation.  As EC Member States were required to 

ensure effective and swift judicial review of decisions reached by contracting authorities, the 

first Remedies Directive248 relating to works and services areas introduced.  This Remedies 

Directive introduced an ‘attestation procedure’ so that contracting authorities could certify 

compliance of their procedures and practices to meet with procurement law. 

 

To increase transparency a new provision was included to bring an improvement on the 

advertising rules for contracts.  This provision covered a new requirement to publish a Prior 

Information Notice which was said would assist contracting authorities to plan their financial 

budgets in a year and to return the time scales for the procurement set out in the Directives.  

In addition, the threshold value for works was increased to €5m, this threshold being set to 

allow for the rise in the costs of construction projects and also to meet the interests of small 

and medium sized enterprises tendering for medium sized projects.249 

 

In 1990 the first Public Utility Directive250 covering energy, telecommunications, transport 

and water sectors was issued, these areas up to that date having escaped European 

procurement law and regulation. 

 

A number of reviews were undertaken by the Commission covering the implementation and 

operation of the early Directives by Member States. The findings revealed disappointing 

results in the achievement of the intended effect of such Directives and the Commission 

issued their findings in a number of papers.251  The main elements of concern from the 

findings covered lack of commitment in developing competition, an under estimating by 

 
244 European Commission White Paper for the Completion of the Internal Market (1985) 
245 Single European Act [1987] OJ L169 
246 Directive 88/295/EEC [1988] OJ L127/1 
247 Directive 89/440/EEC [1989] OJ L210/L 
248 Directive 89/665/EEC [1989] OJ L395/33 Remedies Directive  
249 Article 21 of Directive 89/440 for public works contracts and Article 16 of Directive 88/295 for public 

supplies contracts. 
250 Council Directive 90/531/EEC [1990] OJ L297/1 
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contracting authorities to bring down the values below the stated thresholds and the division 

of projects into lots, again to avoid the application of the Directives.  The Commission further 

stated that there was a failure on the part of a number of Member States to actually 

implement the Directives into their national law and that enforcement mechanisms should be 

put in place to ensure that the Directives are implemented. 

 

In the areas of works and supplies a consolidation of the text of a number of previous 

Directives was undertaken into Directives 93/36252 and 93/37253 with specific term 

‘transparency’ now replaced by reference to the provision of information under Recital 14 

and 10 of the Directives respectively. 

 

In 1992 the single market the Services Directive254 was introduced.  The following year the 

previous Supplies, Works and Utilities Directive were readopted.255  These Directives 

continued to be in operation until 2004 when a fourth generation of Directives were issued.  

These Directives resulted from procurement legislation being consolidated following 

simplification and modernisation.  The previous Services, Works and Supplies Directives 

were amalgamated into a Single Public Sector Directive.256 

 

The reform of the Directives was again under review by the Commission and in 1998 by a 

further Communication on Public Procurement.257  Following this Communication two new 

Directives were proposed, one for the Public Sector and the second for the Utilities Sector.  A 

full debate was held in the European Parliament and following subsequent amendments the 

proposals became Directives in 2004.  The final adoption of the Directives was made against 

the background of developments on the Treaty which itself was reflected in the Directives.258 

 

The 2004 Public Sector Directives and the earlier Directives had left a number of 

ambiguities, uncertainties and questions which are needed to be addressed and many of these 

 
252 Council Directive 93/36/EEC [1993] OJ L199/1 
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Public Works Contracts and Council Directive 93/38/EEC [1993] for Utilities Contracts. 
256 Directive 2004/18/EC of the European Parliament and the Council of the 31st March 2004 on the co-

ordination of procedures for the award of public works, public supply and public services contracts. 
257 Commission’s Communication on Public Procurement in the European Union Com (1998) 143. 
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in turn were subsequently considered for judicial interpretation.  I cover an overview of the 

2004 Public Sector Directive in Section 4 of this Chapter. 

 

Since the two 2004 Directives, 2004/17/EC and 2004/18/EC, came into force a hundred or so 

Judgements made by the CJEU have fleshed out community law.259  Revision to the Public 

Sector Directive 2004 was therefore required to be undertaken and to consider the complexity 

of the public procurement regime. 

 

The historical data leading up to the 2014/24/EU Directive is discussed within Chapter 3 to 

this thesis. 

 

2.3.5 UK Implementation of European Procurement Directives 

 

On the 1 January 1973 the UK joined the European Economic Community, also known as the 

Common Market.  In 1972 the European Communities Act was passed; this piece of 

legislation brought the UK into the European Union and it gave the EU supremacy over UK 

national law.  This Act gives legal authority for EC, now EU, law to be national law in the 

UK. 

 

In relation to some types of legislation including directives and decisions, these can be made 

to apply in the UK either by way of primary legislation such as an Act of Parliament or by 

secondary legislation which is the most common route. 

 

The implementation of both EC and EU Directives in the UK are enacted by Regulations 

under Section 2 of the European Community Act 1972.  As shown earlier in this Chapter 

Member States were slow to implement European Directives and so it was not until the issue 

of the Works Directive 89/440260 that any formal action in the UK was taken.  Member States 

have a period of two years to implement Directives into national legislation.  As a result, The 

Public Contracts Regulations 1991261 came into force in December 1991.  These Regulations 

were subsequently amended to implement the rules relating to public works contracts which 

 
259 Eric Van den Abeele, The reform of the EU’s public procurement directives : a missed opportunity? 

(Working paper 2012.11 ETU1 aisbi Brussels) 14 
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were contained in Directive 93/37/EEC together with the rules on remedies in Directive 

89/665/EEC in so far as they relate to public supply contracts. 

 

Directive 93/36/EEC covering the rules on public supply contracts was implemented into UK 

law in the Public Contracts Regulations 1995.262  Rules on remedies which affect supply 

contracts in Directive 89/665 were also implemented.  The rules on public services contracts 

contained in Directive 92/50/EEC and the rules on remedies which affect public services 

contracts in Directive 89/665 were also implemented in The Public Services Contracts 

Regulations 1993263 for public supply contracts. 

 

The three Directives which separately related to public works, supplies and services contracts 

were amended by Directive 97/52/EC which was implemented in the UK by The Public 

Contracts (Works, Services and Supply) (Amendment) Regulations 2000264 also covered new 

financial thresholds to bring the EU in line with the Government Procurement Agreement.265 

 

The implementation of the amended Public Contracts Regulations brought a structure to the 

rules on public procurement in the UK and covered specific threshold limits, procedures for 

the procurement and the award of a contract, selection of Contractors or Suppliers, technical 

specifications and applications to the court. 

 

The EU procurement rules apply to bodies governed by public law.266  Registered Social 

Landlords267 governed by The Housing Act 1996 did not accept that the EU procurement 

rules applied to them.  In Case C-237/99 Commission v France268 which related to entities 

who provide social housing in France it was found that such entities were governed by public 

law.  Registered Social Landlords in the UK still did not accept they were governed by the 

EU rules, however in December 2003 the European Commission gave notice to bring 

infraction proceedings against the UK following which the Government accepted that such 

 
262 Statutory Instrument 1995 No. 201 
263 Statutory Instrument 1993 No. 3228 
264 Statutory Instrument 2000 No. 2009 
265 The Agreement on Government Procurement is a plurilateral agreement under the auspices of the World 

Trade Organisation (WTO) 
266 Paragraph 9 of Article 1 of the Consolidated Directive 2004/18/EC 
267 This classification includes Housing Associations. 
268 Case C237-99 Commission v France [2001] E.C.R.1-00939. 
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Registered Social Landlords were covered by the rules.  In practice there is still some 

resistance on the part of such entities in fully following the procurement rules. 

 

A further example of whether the Directive and the domestic public contracts regulations 

were applicable related to national universities.  In 2001 this was initially adjudicated in the 

UK Court in R v HM Treasury Exp the University of Cambridge.269  A challenge was made 

by the University of Cambridge to the UK Government’s decision and the principles of 

interpretation of the provisions in the Directive were laid down by the Court of Justice in 

Case C-380/98, R v HM Treasury Exp the University of Cambridge.270 

 

Following a long period of review the new Directive 2004/18/EC was transposed for 

England, Wales and Northern Ireland by The Public Contracts Regulations 2006.271  The 

instrument applies to England, Wales and Northern Ireland as in Scotland they implemented 

the Directive independently.  The Public Contracts Regulations 2006 came into force on 31 

January 2006.  As the Directive had been adopted at European level there was no option but 

to implement the Directive into UK law by the deadline of the 31 January 2006. 

 

The Public Contracts Regulations in England and Wales includes remedies and enforcement 

contained within Directive 89/665 which are the minimum standards for procurement.  The 

provisions of the Remedies Directive were amended by Directive 2007/66272 which was in 

turn transposed into law in England and Wales by The Public Contracts (Amendment) 

Regulations 2009273 which came into force on the 1 December 2009.  These reforms when 

implemented significantly strengthened the remedies for a breach of the procurement rules 

and in turn made it easier for suppliers to mount legal challenges. 

 

In the 2010 Case C-406/18 Uniplex (UK) Ltd. v NHS Business Services Authority274 the Court 

of Justice of the European Union (CJEU) concluded that a rule in the UK Public Contracts 

Regulations in relation to the time for Suppliers to challenge contract proceedings was 

imprecise, uncertain and not compatible with EU law.  As a result of this decision and 

 
269 R v HM Treasury Exp the University of Cambridge [2001] EWHC Admin 978 
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273 Statutory Instrument 2009 No. 2992. 
274 Case C-406/18 Uniplex (UK) Ltd. v NHS Business Services Authority [2010] PTSR 



 

70 

following consultation changes to the rules together with the updating of a range of the 

existing procurement rules come into force in England and Wales in The Public Procurement 

(Miscellaneous Amendments) Regulations, 2011.275 

 

On the 26 February 2014 the Public Sector Directive 2014/24/EU on public procurement 

which repealed Directive 2004/18/EC was passed.  This Directive came into force on the 17 

April 2014.  The Cabinet Office on behalf of the UK Government provided policy guidance 

notes276 in February 2015 which also stated the Government intended to implement the 

Directive as soon as possible.  The Directive was transposed into UK law in February 2015 

and became The Public Procurement Regulations 2015.277 

 

Directive 2014/24/EC which has been said to have been modernised, made simpler and more 

flexible in operation together with The Public Contracts Regulations 2015 are further 

considered in Chapter 3. 

 

 

2.4 Section 4  :  Overview of Directive 2004/18/EC and the Public Contracts 

Regulations 2006 (both of which have been repealed) 

 

2.4.1 General Introduction 

 

This Section sets out an overview of the Consolidated Directive 2004/18/EC278 also referred 

to as Directive 2004 and the Public Contracts Regulations 2006 (PCR 2006)279 which 

transposed the Public Sector Directive for England, Wales and Northern Ireland. 

 

Although the main area of the research relates to the modernisation of the rules in the 2014 

Directive,280 the review of the Directive 2004 has been undertaken because there were some 

 
275 Statutory Instrument 2011 No. 2053. 
276 Crown Commercial Services of the Cabinet Office : Policy Procurement Note 02/15  Public Contracts 

Regulations 2015. 
277 Statutory Instrument 2015 No. 102. 
278 Directive 2004/18/EC of the European Parliament and Council of March 31, 2004 on the co-ordination of 

procedures for the award of public works contracts, public supply contracts and public services contracts [2004] 

O.J. L134/114. 
279 Statutory Instrument 2006 No. 5 – Public Procurement, England and Wales, Public Procurement, Northern 

Ireland 
280 Directive 2014/24/EU of the European Parliament and of the Council of the 26 February 2014 on public 

procurement and replacing Directive 2004/18/EC 
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similar intentions for the Directive2004 to those in the later Directive.  Directive 2004 was 

brought in to meet the intentions of simplifying and clarifying this Directive to make the 

Directive easier to use in practice as the previous rules had been found to be complex.281  

Recital (1) of the 2004 Directive states that amendments have been made to meet the requests 

for simplification and modernisation made by contracting authorities and economic operators 

alike. 

 

2.4.2 Changes and reforms to the 2004 Public Sector Directive  

 

2.4.2.1 Changes, simplification and clarifications 

 

Until the Public Sector Directive in 2004 (Directive 2004), the main Co-ordination Directives 

were Directive 93/36282 on public supply contracts, Directive 93/37283 on Public Works 

Contracts and Directive 92/50284 on Public Services Contracts. 

 

With the exception of one area relating to Article 41 of the Services Directive 92/50 which 

was a provision amending the Remedies Directive 89/665285, the Public Sector Directive 

formally repealed and replaced the Directives 92/50, 93/36 and 93/37 on public services, 

supplies and works respectively.  The repeal of the provisions in the three Directives was 

without prejudice to the obligations of Member States to implement these three Directives.286 

 

In relation to simplification and clarification, although the previous Directives on works, 

supplies and services were now consolidated with the effect of either the removal or 

reduction in the differences which existed between the previous Directives, a number of 

unjustified areas of differences were retained287.  Some differences between the treatment of 

works, supplies and service contracts were either removed or reduced as part of the 

clarification process. 

 

 
281 Sue Arrowsmith, The Law of Public and Utilities Procurement  - Regulation in the UK and EU (3rd edn, vol 

1 Sweet & Maxwell 2014) 190 
282 Directive 93/36/EEC [1993] O.J. L199/1. 
283 Directive 93/37/EEC [1993] O.J. L199/54. 
284 Directive 92/50/EEC [1992] O.J. L209/1. 
285 Directive 89/665/EEC Remedies Directive [1989] O.J. L395/33. 
286 Article 82 of the Directive 2004/18/EC. 
287 Sue Arrowsmith, The Law of Public and Utilities Procurement  : Regulation in the EU and UK. (3rd edn, 

Sweet & Maxwell 2014) 191 
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An important change to simplify Directive 2004 was in the form of reducing the number of 

different financial thresholds.  In the previous Directives the threshold values varied 

depending on the type of Contract in question or whether the entity concerned was covered 

by the Government Procurement Agreement288.  The threshold values contained within 

Directive 2004 were established solely in Euros and the number of thresholds were reduced.  

Provision was made for the periodic review of the threshold values in line with any variation 

in the value of the Euro.  The values of thresholds in the currencies of the Member States 

which do not belong to the monetary union were to be reviewed every two years from the 

base date of the 1 January, 2004, the revised values to be published in the November 

preceding any revision to come into effect in the January.  The financial threshold values 

which were to be net of Value Added Tax were set for Works, Supplies and Services. 

 

Reference is made within the Directive 2004 to the EU’s special nomenclature for public 

procurement Common Procurement Vocabulary (CPV) to describe the contracts which are 

either covered by or excluded by the various provisions.  The CPV means the reference 

nomenclature applicable to public contracts as adopted by Regulation (EC) No. 2195/2002 of 

5 November, 2002 of the European Parliament and of the Council on Common Procurement 

Vocabulary.  The nomenclatures used in previous Directives, these being the NACE or CPC, 

were still included. 

 

The CPV establishes a single classification system for public procurement which is aimed at 

standardisation references used by contracting authorities and entities to describe 

procurement contracts. 

 

By way of clarification Article 1 of Directive 2004 states the Directive is based on Court of 

Justice case law, in particular to the award criteria which clarifies the possibilities for 

contracting authorities to meet the needs of the public concerned.  This included in the areas 

of environmental and social requirements provided that such criteria are linked to the subject 

matter of the Contract and do not confer an unrestricted freedom of choice on the contracting 

authority. 

 

 
288 Peter Trepte, Public Procurement in the EU.  A Practitioner’s Guide (OUP 2007) 257 
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Within Article 2 of Directive 2004 there is confirmation of the express inclusion of a number 

of general principles, these being the award of contracts concluded in Member States on 

behalf of all contracting authorities including bodies governed by a public law entity are 

subject to rules governed by the Treaty and the principles of equal treatment, non-

discrimination, mutual recognition and transparency.  Reference is also made to the opening 

up of public procurement to competition.  The general principles of equal treatment, non-

discrimination and transparency are those which the Court of Justice has held to underlie the 

Directives. 

 

Directive 2004 also included some further clarifications in respect of the re-ordering of 

provisions to present the order of the steps within an Award Procedure and to include 

CJEU289 interpretations relating to the requirement for the award criteria to be linked to the 

subject matter of a Contract. 

 

The definition of ‘Contracting Authority’ has remained consistent throughout a number of 

earlier Directives290 however in Article 1(9) of Directive 2004 the definition has been 

confirmed and there are now three groups of entities which are the traditional State 

authorities with regional and local authorities, those bodies governed by public law and those 

associations formed by one or more of the bodies covered in the other two definitions. 

 

2.4.2.2 Changes for increased flexibility 

 

A number of provisions were introduced with the intention of increasing the flexibility of 

Directive 2004, these included a new award procedure in the form of Competitive Dialogue 

which was expected to provide a more flexible procedure for the award of complex projects. 

 

Explicit provisions were included to authorise and regulate Framework Agreements291 to 

provide legal certainty and controls in use including regulations to ensure transparency and 

competition and the adoption of a number of rules in relation to aggregation and award 

notices   

 

 
289 CJEU – The Court of Justice of the European Union. 
290 Peter Trepte, Public Procurement in the EU, A Practitioner’s Guide (OUP 2007) 341 
291 Article 1(5) Directive 2004/18/EC 
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A new provision was included in respect of electronic procurement, one important area being 

the use of electronic communications.  This was considered a main driver of reform which 

could ensure that electronic communication can be operated for most communications 

although there should be a control of use to prevent any barrier for access.  It was stated that 

electronic communication could be used to reduce the minimum time limits in award 

procedures.  A new provision was included for undertaking repeat procurements of standard 

purchases, this being ‘the dynamic purchasing system’292. 

 

New provisions were introduced in relation to central purchasing bodies293 with a central 

purchasing body being defined and there is provision that contracting entities may not misuse 

Framework Agreements in order to hinder, limit or distort competition. 

 

In relation to social and environmental objectives which would allow Member States some 

flexibility in using public procurement to support such issues, these were not included, 

however a provision for the possibility of the reservation of contracts for sheltered workshops 

or sheltered employment programmes for handicapped persons were included. 

 

Public authorities in Directive 2004 were now defined as the State, regional or local 

authorities, bodies governed by public law, association formed by one or several such 

authorities or one or several such bodies governed by law.  The definition in Directive 2004 

now confirms all state entities are now covered.  In relation to ‘bodies governed by public 

law’, these are now defined in Article 1(9) of Directive 2004 and further clarified within 

Annex III of Directive 2004 although the origin of the use of Annexes comes from earlier 

Directives.  It has been stated by the Courts that the fact that a body is not listed in Annex III 

does not mean that it is not a body governed by public law and although the list in an Annex 

to a Directive is based on the intention to be as complete as possible, the list is in fact no way 

exhaustive.294 

 

Directive 2004 introduced some further amendments including a new requirement for public 

bodies to exclude from public contracts those organisations which had been convicted of 

 
292 Articles 1(6 and 33) of Directive 2004/18/EC 
293 Recital 15 Directive 2004/18/EC 
294 Case C-360/96 Gemeente Arnhem and Gemeente Rheden v BFI Holding BV [1998] ECR1-6821 and case C-

373/00 Adolf Truley GmbH v Bestattung Wien GmbH [2003] ECR1-1931. 
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certain criminal offences connected with money laundering, organised crime, fraud on the EU 

and corruption in public contracts.295  Article 45(2) included discretionary grounds for 

exclusion relating to exclusion relating to professional honesty, insolvency and reliability 

with functions in Article 45(2) together with Article 45(3) to regulate the evidence used for 

exclusion on discretionary grounds. 

 

In relation to the provisions said to have the intention of simplifying Directive 2004, some 

commentators considered that the rules remained unnecessarily complex and detailed and for 

the most part are even more complex and convoluted than previous Directives and included 

unnecessary detail and created important new ambiguities.296 

 

The rules for technical specification including those using European Standards were 

amended.297  Additional transparency requirements were added as priorities of award criteria 

and a disclosure of the award criteria and sub-criteria and together with weightings and 

methodology for the award.298  Award criteria has to be disclosed in advance. 

 

The disclosure and adaption of rules on the number of those involved in the restricted and 

negotiated procedures299 was also confirmed.  Additional specific time limits were added 

requiring entities to take into consideration the complexity of the contract and further the time 

needed for the tender period for tendering such complex contracts. 

 

One commentator has said that some of the amendments in fact applied more onerous 

obligations than earlier Directives.300 

 

  

 
295 Article 45(2) of Directive 2004/18/EC 
296 Sue Arrowsmith, The Law of Public and Utilities Procurement  : Regulation in the EU and UK. (3rd edn, 

Sweet & Maxwell 2014) 191 
297 Article 28 of Directive 2004/18/EC 
298 Article 53(2) of Directive 2004/18/EC 
299 Article 44(3) of Directive 2004/18/EC 
300 Sue Arrowsmith, The Law of Public Procurement : Regulation in the EU and UK (3rd edn, vol 1 Sweet & 
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2.4.2.3 Rules on abnormally low tenders 

 

In Article 55 of Directive 2004, an explicit rule is included in respect of abnormally low 

tenders, however the concept of an abnormally low tender is not defined.301  Article 55(1) 

sets out some provisions but it is unclear that the application is to ensure that contracting 

authorities are allowed to reject tenders that present a risk to the performance of a contract.  

Contracting authorities are not however allowed to reject a tender without good reason for the 

tender being low. 

 

2.4.3 Overview of the Public Contracts Regulations 2006 

 

Directive 2004 was implemented for England, Wales and Northern Ireland through the Public 

Contracts Regulations 2006 (PCR 2006).  These Regulations also include rules within 

Regulation 47 on remedies for enforcing EU law in respect of those public sector contracts 

given by Directive 2004 pursuant to the Remedies Directive.302 

 

The PCR 2006 came into force on the 31 January 2006 which was the final date for the 

implementation of Directive 2004.  The PCR 2006 implemented Directive 2004 in detail and 

the regulations in the main follow the text of Directive 2004, this being to avoid either legal 

misinterpretation or errors in interpretation or unnecessary elaboration including any which 

could risk being at odds within Directive 2004.303   

 

The complex and sometimes ambiguous nature of a number of the provisions in Directive 

2004 did however arise in the PCR 2006.  There were also some provisions in the PCR 2006 

which were in fact more extensive than those in Directive 2004.  The PCR 2006 has 

attempted to represent the text of Directive 2004 in a more friendly user way, examples of 

this being in the rules on criteria for selection and the conditions for reducing the time limits 

being stated. 

 

 
301 Sue Arrowsmith, The Law of Public and Utilities Procurement  : Regulation in the EU and UK. (3rd edn, 

Sweet & Maxwell 2014) 802 
302 Remedies Directive 89/655/EEC (OJ 1989 L 395/33) as amended by the Services Directive 92/50/EEC (OJ 

1992 L 209/1) 
303 Cabinet Office, Explanatory Memorandum  to the Public Contracts Regulations (p2, 2005) 
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In relation to the implementation of the PCR 2006 in England, Wales and Northern Ireland, 

the UK government provided for procuring entities to benefit from the maximum discretion 

permitted, an example being that no restriction was placed on award or selection criteria that 

may be operated other than those imposed by Directive 2004 itself. 

 

The procurement policy on the operation of the PCR 2006 was subject only to limited 

guidance although a number of Regulation Impact Assessments were undertaken.  In practice 

this lead on a number of occasions to misunderstanding in the execution and delivery of the 

public procurement process. 

 

As part of the initial information and guidance provided in relation to the PCR 2006, the now 

defunct Office of Government and Commerce (OGC), a division of the Cabinet Office, 

published in 2005 an Explanatory Memorandum to the PCR 2006.  Within the background 

section of the Memorandum it is confirmed that the PCR 2006 provided a simpler and 

consistent text for the public sector which was intended to reduce the burdens involved in 

public sector procurement and improve efficiency as the scope of the EU rules now makes 

provision for modern procurement methods and systems such as e-auctions, framework 

agreements and the procedure for competitive dialogue.  Reference was also made for 

enacting the provisions of the existing Remedies Directives with one change based on a 

clarification of the CJEU in relation to Article 2(1)(a) and Article 2(6) of the Remedies 

Directive.  This related to the introduction of a mandatory standstill period between the 

notification of the award decision and entering into the Contract.  This requirement ensures 

transparency and fairness on the part of a Contracting Authority to also provide details of the 

contract award decision to unsuccessful Tenderers.  The Court held in Case C-81/89 Alcal 

Austria AG v Bundesministerium für Wissenschaft und Verkehr304 that members must in all 

cases be able to review and set aside award decisions on public procurement contracts subject 

to the EU procurement Directives.  A subsequent CJEU ruling Commission v Austria305 

clarified the period there should be between the notification of the contract award decision 

and the start of the contract to ensure that complainants are able in justified cases to bring 

action in their national courts for suspension and set aside of the contract award decision. 

 

 
304 Case C-81/98 Alcal Austria AG v Bundesministerium für Wissenschaft und Verkehr [1999] E.C.R. 1-07671 
305 Case C-212/02 Commission v Austria [2004] (Judgement of 24 June 2004) 
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In March 2008 the now defunct OGC published some EU procurement guidance in the form 

of an Introduction to the EU procurement.306  The guidance sets out the new provisions which 

incorporated changes to procedures and requirements not included in previous rules.  The 

main changes listed covered all those provisions in the Directive 2004 together with a 10 day 

‘standstill period’ and advised all contracting authorities to consider all the issues now 

covered in the PCR 2006.  Reference was made by the OGC to detailed guidance to be 

specifically provided in the areas of Framework Agreements, Mandatory Exclusion of 

Economic Operators and Competitive Dialogue procedures. 

 

Further guidance on the EU procurement rules in relation to the PCR 2006 was introduced 

and covered specific reference to Contracts outside the scope of Directive 2004 where a 

tender process is not subject to the rules because the estimated value of a contract falls below 

the relevant threshold.  The guidance also covered how to treat the differences of supplies, 

services and works contracts and the matter of Mixed Contracts.  Reference was made to 

aggregation rules and thresholds, OJEU advertising requirements and time scales including a 

Prior Information notice and the Commissions website SIMAP.  The OGC also provided the 

guidance on the choice and operation of the procurement procedure covering the four award 

procedures and stages in the procurement process.  A note was provided on post tender 

negotiations which were not stated anywhere in Directive 2004 or the PCR 2006 but referred 

to the principles of transparency, the prevention of discriminatory behaviour and equal 

treatment.  There was reference to the European Commission which had issued a statement 

on post negotiations in which it specifically ruled out any negotiation on price but in Open 

and Restricted Procedures.  However, discussions with Contractors or Tenderers may be held 

only for the purpose of clarifying or supplementing the content of their Tenders or the 

requirements of the contracting authority and always providing that this does not involve or 

distort competition. 

 

The guidance did not cover the approach in the PCR 2006 in defining entities covered by the 

rules.  The approach in Directive 2004 seeks to identify more precisely those entities which 

are covered by the PCR 2006.307  Contracting authorities are defined in the PCR 2006 within 

Regulation 3(1) and are also covered in the Definitions section of Regulation 2(1).  There are 

 
306 Office of Government Commerce (OGC), Introduction to the EU procurement rules, March 2008. 
307 Sue Arrowsmith, The Law of Public Procurement : Regulation in the EU and UK (3rd edn, vol 1 Sweet & 

Maxwell 2014) 431 
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three main categories which correspond with those in Directive 2004, however there are 

certain public bodies which are specifically listed by name or type of authority, other 

authorities falling within the general definitions in Regulation 3(1)(w) and joint catch-all 

bodies covered by public law.  In Schedule 1 to the PCR 2006 which is headed GPA Annex 1 

and in Regulation 3(1)(y) there are central government entities covered by the WTO’s 

Government Procurement Agreement. 

 

Regulation 19 of PCR 2006 had a slightly different definition of a Framework Agreement but 

in general contains the main elements of the definition in Directive 2004.  It was not until 

2008 that Guidance on Framework Agreements in the procurement was published by the UK 

Government.308 

 

Regulations 30(6) to (9) of the PCR 2006 cover Abnormally Low Tenders.  Again, as with 

Directive 2004 the concept of an abnormally low tender is not defined.  Regulation 30(6) of 

PCR 2006 states that if an offer for a public contract is abnormally low, the contracting 

authority may reject that offer only if they have requested in writing an explanation of the 

offer or those parts which are considered to be abnormally low. 

 

It was the intention of the PCR 2006 transposed from Directive 2004 to simplify and increase 

flexibility of the public procurement rules with a view to reduce the burden involved in the 

delivery of the procurement process.  There was a further intention to improve efficiency in 

public procurement and ultimately to help deliver value for money for the taxpayer.  In 

practice with the exception of the explicit provisions for Framework Agreements and the 

stages of the procurement award procedure where they are more clearly defined, the rules 

have not increased flexibility in use.  The rules have also not been simplified and were still 

not understood by contracting authorities.  Further changes and reforms were necessary, and 

the action taken in this regard I set out in Chapter 3. 

 

 

 

 

 
308 Office of Government Commerce. OGC Guidance in Framework Agreements in the Procurement 

Regulations, September 2008 
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Chapter 3 Analysis of the Public Procurement Directive 2014/24/EU and the Public 

Contracts Regulations 2015 

 

3.1 Section 1  :  Introduction 

 

In Chapter 1 it was explained that the research focuses on whether the current procurement 

rules contained in Directive 2014/24/EU which have been modernised and simplified have 

improved the public procurement process. 

 

The current procurement rules considered are those contained within the Public Procurement 

Directive 2014/24/EU309 which were transposed into the Public Contracts Regulations (PCR) 

2015310 for England, Wales and Northern Ireland. 

 

This chapter discusses and reviews the provisions in Directive 2014/24/EU and their 

implementation in the PCR 2015 with its aims to simplify and make more flexible the public 

procurement process in practice. 

 

This chapter is organised as follows - Section 3.2 explores the four topic areas selected for 

the empirical research covered in Chapters 4 and 5.  Section 3.3 provides a background to 

Directive 2014/24/EU (the Directive).  Section 3.4 contains the changes, modifications and 

reforms introduced by the Directive.  In Section 3.5 the focus turns to literature on the 

simplification and flexibilisation of the rules in the Directive. The final Section 3.6 covers 

provisions and specific reforms under Public Contracts Regulations 2015 (PCR 2015). 

 

 

3.2 Section 2  :  The four topics selected from the changes, modifications and 

reforms to Directive 2014/24/EU for the empirical research included in Chapters 

4 and 5 of the thesis 

 

3.2.1 General Introduction 

In Section 2.2 of Chapter 2 I listed those areas which I had found in practice were either 

failures on the part of contracting authorities or were problems resulting from 

 
309 Directive 2014/24/EU of the European Parliament and of the Council of the 26 February 2014 on public 

procurement and replacing Directive 2004/18/EC  
310 Statutory Instrument 2015 No. 102 – Public Procurement 
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misunderstanding the rules and application of the procurement process.  The schedule in 

section 2 of Chapter 2 contains areas I have experienced over several years under the 

operation of the 2004 Public Sector Directive transposed into the PCR 2006, both documents 

now defunct,  and then Directive 2014/24/EU transposed into the 2015 PCR. 

 

I reviewed and analysed in detail the various items in Section 2 of Chapter 2 and then 

selected four topics based on my own experience in practice which I have found still causes 

difficulties on the part of contracting authorities in operation often through misunderstanding 

of the rules.  The topic themes selected were Selection Criteria, Contract Award Criteria, 

Framework Agreements and abnormally low tenders.  Although the themes were selected 

based on my own professional experience, there may be other areas which could give rise to 

issues and difficulties.  From my professional experience the four topics selected provide an 

important and reasonable flavour of the kinds of challenges that the new rules give rise to. 

 

In relation to the four topic themes I then reviewed the changes and modifications and 

reforms to these four areas within Directive 2014/24/EU and the PCR 2015 which I set out in 

sections 3.4 and 3.5 of this Chapter. 

 

3.2.2 Specific consideration of the four selected topics 

 

(1) Selection Criteria 

This topic was selected as the criteria for qualitative selection provides a basis for the 

reduction of the number of economic operators who will be invited to tender.  Alternatively, 

where the Open Procedure is to be operated Selection Criteria provides a structure for the 

eligibility for tender evaluation leading to award of a Contract at a later stage.  In this regard 

the selection (or eligibility) criteria are an essential part of a competitive procurement 

procedure as this allows for basic consideration concerning the suitability of an economic 

operator to be assessed separately from the review of its economic (pricing/commercial) and 

technical offer.311  

 

To improve the procurement process there has been a consolidation and clarification of the 

requirements in Article 58(1) of Directive 2014/24/EU, however all requirements are to be 

 
311 Abby Semple, A Practical Guide to Public Procurement (OUP 2015) 98 
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related to and be proportionate to the subject matter of the Contract being procured.  The 

consolidation appears to clarify the requirement in Articles 41(1) and 42(2) of the now 

repealed Directive 2004/18/EC.312  It is clear that selection criteria can exclusively relate to 

(i) the suitability to pursue the professional activity concerned, (ii) economic and financial 

standing and (iii) the technical and professional ability of the economic operator, and in any 

case the requirements are to be limited to those that are appropriate and proportionate to the 

subject matter of the contract and are to be kept to a minimum in order to take into account 

the need to ensure genuine competition in the procurement.  Reforms to the selection criteria 

now allow experience to be evaluated at the selection stage. 

 

There have been specific changes and obligations in Directive 2014/24/EU covering 

selection, transparency of information and the selection of suppliers to be invited to tender.  

As the drafting of these provisions often give rise to uncertainty and misunderstanding on the 

part of practitioners, this further supports my view of the importance of selection criteria as a 

topic. 

 

With specific reference to PCR 2015 there are new obligations in Regulation 58 which cover 

transparency of information, qualification and reduction of numbers together with the process 

of selecting suppliers.  These new obligations also include the requirement in Regulation 110 

to publish contract opportunities on Contracts Finder313 in addition to those advertised by a 

Contract Notice in the EU Official Journal.  The new obligations have been found in practice 

have not always been strictly followed with areas of misunderstanding by practitioners which 

I investigate in my research. 

 

Within the PCR 2015 other changes have been made to the rules on the process of selection.  

The subsequent requirement for the use of a CCS Selection Questionnaire which also covers 

all the mandatory and discretionary exclusion grounds and other requirements in relation to 

selection criteria.  This use of the Selection Questionnaire and other related elements 

covering Selection Criteria has not always been fully understood by contracting authorities 

and again I investigate this further in my research. 

 

 
312 Directive 2004/18/EC Public Sector Directive [2004] O.J.L 134/1. 
313 Contracts Finder is a web-based portal provided for the purposes of Part 4 of Public Contracts Regulations 

2015 by or on behalf of the Cabinet Office. 



 

84 

(2) Contract Award Criteria 

Contract award criteria was selected as in practice the correct selection and application of the 

published award criteria will determine with whom the contracting authority will contract for 

goods, services or works.  Contract award criteria must therefore merit an extensive 

commitment of time and review by well trained and experienced procurement personnel with 

advice from specialists in public procurement at the design stage of the procurement process.  

The question of how award criteria is devised by the contracting authority together with 

methods of weighting and scoring and then the evaluation of the Contract Award Criteria is 

fundamental to the procurement to be undertaken.  Award Criteria are therefore one of the 

areas mostly commonly scrutinised when Tenderers review the procurement documents at 

Tender Stage and then following receipt by Tenderers after they have received notice of the 

decision to award a contract or conclude a Framework Agreement to consider a challenge that 

may be brought by a disgruntled Tenderer.  The selection of Award Criteria is an area I have 

found in practice which is not either understood or given enough consideration when the 

procurement is being prepared, especially when linking the Award Criteria to the subject 

matter of the procurement. 

 

Award criteria has always been a central factor in public procurement and this point is 

confirmed in Recital 89 to Directive 2014/24/EU314 which states that the notion of award 

criteria is central to Directive 2014/24/EU.  It is further stated that it is important that the 

relevant provisions relating to Award Criteria be presented in a simple and streamlined 

manner as possible. 

 

The setting and operation of contract award criteria by contracting authorities I have found to 

be open to question which is also confirmed from my experience in undertaking a number of 

audits of procurement processes.  Award Criteria evaluations and the award of contracts have 

been seen as areas which should be included in the execution of auditing public 

procurement.315  Within Article 68 to Directive 2014/24/EU and Regulation 68 of the PCR 

2015, the basis of the award of public contracts must be on the most economically 

advantageous tender assessed from the point of the contracting authority.  The basis of the 

 
314 Directive 2014/24/EU of the European Parliament and Council of the 25 February 2014 on public 

procurement and repealing Directive 2004. 
315 SIGMA, Audit of Procurement, Brief 28 June 2013, European Commission and OECD 8 & 9. 
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award of public contracts I have not always found to be followed and so the contract award 

criteria is therefore considered to be an important area of my research. 

 

Cost is now more prominent as a factor which can also be identified by a contracting 

authority as a basis within the most economically advantageous tender cost-effective 

assessment.  Cost in Article 96 of Directive 2014/24/EU links cost to life cycle costing and 

there is a definition of Life Cycle in Recital 92 to Directive 2014/24/EU and in Regulation 

2(1) of the PCR 2015. There is now specific reference to Life Cycle Costing, these being 

covered in Article 68 of Directive 2014/24/EU  and Regulation 68 of PCR 2015.  In the 

guidance on Awarding Contracts under the PCR 2015316 issued by the Crown Commercial 

Services in the UK, Cost is stated as the acquisition price plus other economic costs and 

provides an example which is in fact similar to a life cycle definition.  This change as part of 

the Award Criteria and evaluation must be considered by practitioners with its impact on the 

most economically advantageous tender (MEAT) process.  In practice I have found that Life 

Cycle Costing is not understood and is also not considered to the appropriate even if the 

process of life cycle costing can be applied. 

 

In Regulation 67(1) of the PCR 2015 the basis of the award of a public contract on the most 

economically advantageous tender is to be assessed from the point of view of the contracting 

authority, however Regulation 67(3) of the PCR 2015 which is based on Article 67(2) of 

Directive 2014/24/EU retains the previous requirement that award criteria must be linked to 

the subject matter of the public procurement. 

 

Award criteria is now to be considered to be linked to the subject matter of the public 

contract where they relate to the works, supplies or services to be provided under that 

contract in any respect and at any stage of their life cycle, including factors involved in – 

 

(a) the specific process of production, provision or trading of those works, 

supplies or services, or  

 

(b) a specific process for another stage of their life cycle, 

 
316 Crown Commercial Service, The PCR 2015 and The Utilities Contracts Regulations 2016 – Guidance on 

Awarding Contract:  An Overview, Key Points and Frequently Asked Questions (2016) 8 
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even where those factors do not form part of their material substance.  Life cycle costing is 

considered as part of my research on contract award criteria. 

 

The assessment of price/cost by contracting authorities must be clearly defined / specified by 

contracting authorities.  This can range from a straightforward methodology dependent on the 

works, services or supplies being procured, to more complex projects or projects which 

permit variations.  In any event the contracting authority must clearly disclose in advance 

which of the costs will be included in the evaluation and further its methodology for arriving 

at the final score on price/cost must be clearly defined to all Tenderers to ensure equal 

treatment.  In practice I have found that the assessment of price/cost is not clearly defined by 

contracting authorities. 

 

Under the rules there is now provision for contracting authorities to use Life Cycle Costing in 

their procurement undertakings to determine the best value.  By Life Cycle Costing it is 

meant that there is now an incorporation into costs within an award model that has not 

previously been brought into the assessment except in complex and specialist procurements 

where Life Cycle Costing has been a specific requirement.  Within the provisions there is 

now the internalising of costs that are usually externalised by not being taken into 

consideration and as it stands the rules on Life Cycle Costing are going to be extremely 

difficult to use properly in practice, however a relatively feasible part which can be promoted 

after full analysis and review by the contracting authority are costs which are actually borne 

by the contracting authority or a third party and are limited to the costs comprised by 

Regulation 68(1)(a) of the PCR 2015.  The difficult and excessively complicated areas 

concern costs imputed into environmental externalities linked to the procurement, given they 

refer to costs not actually directly borne by any specific economic agent.  In Regulation 68 

(1)(b) of the PCR 2015 it is stated that costs imputed to environmental externalities linked to 

the product, service or works during its life cycle can be considered provided their monetary 

value can be determined and verified.  The area of life cycle costing and its operation in 

practice I consider need to be reviewed as part of my research on Contract Award Criteria. 

 

(3) Framework Agreements  

I selected the topic of Framework Agreements as in practice I have found that this form of 

procurement tool in the public sector has become very popular with contracting authorities.  
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This is confirmed in the recitals to Directive 2014/24/EU and it is stated that Framework 

Agreements are an efficient procurement technique.  Due to the popularity in the use of 

Framework Agreements I have found a range of issues with the operation and transparency in 

the use of Framework Agreements and especially Call-off Contracts by contracting 

authorities.  I set out these issues in this section to explain why Framework Agreements 

should form part of my research. 

 

My experience in practice indicates that contracting authorities are not fully aware of the 

obligations in the procurement of Framework Agreements, this especially applies to the Call-

off procedures from a Framework Agreement.  Obligations such as the objective criteria 

which has been selected at the preliminary stages of establishing a Framework Agreement 

being used for Call-offs under the multi-supplier Framework Agreement have different 

interpretations by contracting authorities.  This situation results in questions being asked not 

only regarding the awarding of Call-offs both as a direct award or by mini-competition but 

also the issue of transparency.  The rules on Framework Agreements it is argued by one 

commentator317 do not ensure enough transparency especially in the award of call-off 

contracts. 

 

In practice the use of Framework Agreements by contracting authorities necessitated the 

clarification of the rules governing Framework Agreements and some of the clarifications 

have been made in Directive 2014/24/EU.  These changes which contracting authorities and 

Central Purchasing Bodies are required to take into consideration in their procurements of 

Framework Agreements.  Directive 2014/24/EU makes it clear that Call-offs based on a 

Framework Agreement may under certain circumstances last longer than the Framework 

Agreement itself, this being shown in Recital 62 of Directive 2014/24/EU. 

 

Framework Agreements are covered by Article 33 of Directive 2014/24/EU318 and 

Regulation 33 of the PCR 2015.319  It is stated in Article 33(1) of Directive 2014/24/EU that 

Framework Agreements shall be concluded by using one of the Procedures in the Directive 

because a Framework Agreement is not a procurement procedure.  This area I have found in 

 
317 Marta Andrecta, Framework Agreements: Transparency in the Call-off Award process (2015) 10(4) 

European Procurement and PPLR 227-230. 
318 Directive 2014/24/EU of the European Parliament and the Council of the 26th February 2014 on public 

procurement and replacing Directive 2004/18/EC. 
319 Statutory Instrument 2015 No. 102 – Public Procurement. 
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practice is not always clear to those undertaking the procurement process for a Framework 

Agreement. 

 

Directive 2014/24/EU aims at improving the system of Framework Agreements320 and 

includes changes and clarifications to the provision for Framework Agreement rules to the 

legislations of Member States.  This covers the classification of the technique of Framework 

Agreements, the longevity of Framework Agreements and the Call-offs from the 

Frameworks, the availability of two procurement methods under a Framework Agreement 

and new rules relating to multi-provider frameworks with direct award procedures321. 

 

Contracting authorities I have found in practice need to consider the key changes and 

clarifications covering the identity of all those authorities who can use the Framework 

Agreement which must be clearly stated at the time of call for competition or invitation to 

confirm interest has to be made.   

 

A further element which I have found in practice relates to the identification of the proposed 

users must be made by either name or some other means that make them clearly identifiable, 

however this is not always followed  This is made by a link to a list of authorities where a 

clearly defined region, category of organisation or a classification such as local authority 

where they can be identified on the internet, an example in England and Wales being Inner or 

Outer London Boroughs or the reference to websites.  This must be given in the Contract 

Notice so that the contracting authorities so listed or unequivocally identified are only those 

which can call-off from the Framework Agreement. 

 

In relation to the issue of whether contracting authorities which are not a direct party or 

signatory to a Framework Agreement may use a Framework Agreement is a situation I can 

confirm I have experienced in practice.  In a recent judgement by the Court of Justice of the 

European Union in Autorità Garante della Concorrenza e del Mercato322, the Court 

confirmed that in order to be able to Call-off contracts from a Framework Agreement a 

contracting authority did not have to be a signatory.  Instead it was enough for the contracting 

 
320 Lichère F and Richetto S, Modernising Public Procurement: The New Directive (DJØF Publishing 2014) 214 
321 Grith Skovgaard Ølykke and Albert Sanchez-Graells, Reformation or Deformation of the EU Public 

Procurement Rules (Edward Elgar Publishing Ltd. 2016) 222 
322 Case C-216/17, Autorità Garante della Concorrenza e del Mercato-Antiturst, Coopservice Soc. Coop.arl. 
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authority to appear to be a potential beneficiary of the Framework Agreement from the date 

when the Framework Agreement was concluded.  It is accepted that the issues in the case in 

question were considered under the 2004/18 Directive however the Court’s conclusions are 

equally relevant to Directive 2014/24/EU which contains provisions on Framework 

Agreements substantially like those in the now repealed 2004/18 Directive. 

 

In Regulation 33(1) of the PCR 201 the procedures for the procurement of Framework 

Agreements must apply to the procedures from Part 2 of the PCR 2015 and must be selected 

by the Contracting Authority.  The criteria for Price and Quality is also to be set for the 

Framework Agreement.  The criteria for the Quality element must be objective and clearly 

stated in the procurement documents and in the Contract Notice.  All the terms governing the 

provision of works, services and supplies together with any division of the procurement into 

Lots must also be stated in the procurement documents and the Contract Notice.  These are 

areas I have found in practice that have not been followed in full or have only been applied in 

part. 

 

In relation to multi supplier Frameworks there are now three potential ways to operate the 

Call-off procedure to select the provider and place specific Contracts.  These are the 

procedures of Direct Award, mini competition and a mixture of direct award and mini 

competition.  In practice the mini-competition methodology is more often used by contracting 

authorities although procedures contained within the Framework Agreement are not always 

followed producing transparency issues which not only impacts on suppliers and users of the 

Framework Agreement but indicates that the contracting authority is not acting in a 

transparent and proportionate manner. 

 

Under the PCR 2015 there is an additional obligation for the procurement of Framework 

Agreements not only to be advertised by a Contract Notice in the EU Official Journal but in 

addition published on Contracts Finder.  This obligation from my experience in practice is 

generally met, however the obligation under Regulation 112 of PCR 2015 for the awards of a 

Call-off from a mini-competition under a multi-supplier framework to be published on 

Contracts Finder is not always followed even though contained in CCS Guidance323 and this 

 
323 Crown Commercial Service Procurement Policy Note – Legal requirements to publish on Contracts Finder – 

Action Note 07/16 18 July 2016 p3. 
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is one of the many transparency issues relating to the operation of Framework Agreements by 

contracting authorities. 

 

(4) Abnormally Low Tenders 

I selected abnormally low tenders as a topic as I have found in practice that this has been an 

area which has resulted in misunderstanding on the part of both contracting authorities and 

suppliers. 

 

Where there is competitive market conditions and tight margins for suppliers, some bidders 

are prepared to submit uneconomic and unsustainable prices and offers.  Such practices can 

significantly increase the risk of poor performance of the contract, create difficulties with 

sub-contractors and supply claims and either contribute to the creation of an adversarial 

culture or expand such a culture.  On the other side, the public sector is also subject to 

financial pressure through reduced budgets and overall expenditure. 

 

It has been recognised that an abnormally low tender can lead to a situation where the price 

offered by the bidder raises doubts as to whether the tender or offer is economically 

sustainable and will allow the proper delivery of the requirements of the contract. 

 

In practice I have found that not all contracting authorities view abnormally low tenders in 

the same way which also applies to compliance with Regulation 69 of the PCR 2015.  Some 

contracting authorities have guidance in place to objectively review whether a tender or an 

offer is potentially abnormally low and a process to demonstrate before, during and after 

award that the process adopted is open, fair and impartial.  I have also found that some 

contracting authorities do not have any process in place and only rely on normal tender 

assessments and do not deal with abnormally low tenders.  Many contracting authorities 

consider no action should be taken as there is no legal definition of what can be regarded as 

an abnormally low tender. 
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Within EU public procurement the concept of abnormally low tenders has long been 

recognised as having a significant role.  As long ago as 1971 under Article 29 of Directive 

71/305/EEC324 abnormally low tenders were covered. 

 

In practice a tenderer submitting a low-priced bid may base this offer on legitimate and valid 

grounds due to having a competitive advantage based on specific methods of working or 

greater efficiency through a strong and price-controlled supply chain.  Another reason for a 

tenderer submitting a low-priced bid which initially meets the pressures put upon contracting 

authorities to keep costs down is to ensure that the tenderer is awarded the contract only to 

negotiate prices upwards at a later stage.  I have found that contracting authorities just 

consider the low price offered as assisting the contracting authority with its commitment to 

budgets. 

 

In practice I have found that contracting authorities often consider two main elements in 

relation to abnormally low tenders, these being what if a bid is so low priced that it could 

ultimately lead to higher costs and/or performance and delivery issues either initially or over 

the duration of the contract or alternatively a challenge could be brought if the contract is 

awarded to a tenderer who is thought to have submitted an abnormally low price for the 

contract. 

 

Case law325 on abnormally low tenders under earlier EU Directives focused on several areas 

such as the need to investigate individual situations and not to automatically eliminate a 

tender which appears to be considered as being abnormally low.  In the case of Slovensko326 

the CJEU found that there is an obligation on the part of a contracting authority to investigate 

abnormally low tenders even when they did not propose to reject them. 

 

Due to the importance and impact of abnormally low tenders it has been said that the 

provisions on abnormally low tenders have undergone significant changes in Directive 

 
324 Council Directive 71/305/EEC of 26 July 1971 concerning the co-ordination of procedures for the award of 

public works contracts. 
325 Case 76/81 Transporante et Travaux SA v Minister of Public Works [1982] E.C.R. 417, Case C-103/88 

Fratelli Costanzo SpA v Commune di Milano [1989] E.C.R. 1839, Case C-295/89 Impresa Donà Alfonso et 

Figli s.n.c. v Consorzio per lo sviluppo Industriale del Commune di Monafalcone [1991] E.C.R. 1-02967 and 

the Joined Cases C-147/06 and C-148/06 SECAP SpA v Commune di Torino and Santorso Socooparl v 

Comunne di Torino (“SECAP”) [2008] E.C.R. 1-3565  
326 Case C-599/10 SAG ELV Slovensko v Urad preverejne obstaravanie – Judgement of 29 March 2012. 
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2014/24/EU and these changes have been described as a revitalisation of the provisions.327  

One of the changes is covered in Article 69(1) of Directive 2014/24/EU and Regulation 69(1) 

of the PCR 2015 and now states that contracting authorities shall require economic operators 

(tenderers) to explain the price or costs proposal in a tender where the tender appears to be 

abnormally low in relation to the works, supplies or services.  As previously stated, 

contracting authorities should have processes in place that not only provide guidance for their 

staff but processes for dealing with abnormally low tenders and the action to be taken. 

 

The absence of an EU definition of abnormally low tenders raises several problems to a 

contracting authority if it considers a tender as being abnormally low as it then has an 

obligation to investigate the matter.  There is no explanation of a trigger point at which the 

contracting authority should require the tenderer to explain its tender.  In addition, the word 

‘appears’ does however leave room for manoeuvre and allows the contracting authority to 

seek an explanation without first rejecting the bid and then requesting an explanation later.  

This could suggest that a contracting authority needs in the first stage to carry out a prima 

facie assessment of the abnormally low character of a tender.328 

 

Within Article 84(1)(c) of Directive 2014/24/EU and Regulation 84(1)(c) of the PCR 2015, 

the contracting authority must state in its Report on the procurement reasons for the rejection 

of tenders found to be abnormally low.  In practice this is not always followed but some 

contracting authorities that have procedures on abnormally low tenders have other records 

and reviews of their processes. 

 

 

3.3 Section 3  :  Background to Directive 2014/24/EU 

 

‘Public procurement plays a key role in the Europe 2020 strategy.’  This statement was set 

out in the 3 March, 2010329 Communication of the European Commission as one of the 

market-based instruments to achieve smart, sustainable and inclusive growth whilst ensuring 

the most efficient and effective use of public funds.  For that purpose, it was felt that there 

 
327 Grith Skovgaard Ølykke and Albert Sanchez-Graells, Reformation or Deformation of the EU Public 

Procurement Rules (Edward Elgar Publishing Ltd  2016) 146 
328 Case T-392/015, European Dynamics Luxembourg and Others. 
329 Europe 2020: A Strategy for smart, sustainable and inclusive growth March 3, 2010 Com (2010) 2020 final. 
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was a need to revise and modernise public procurement rules which had been laid down in 

the Public Sector Directive 2004/18/EC.330 

 

Revisions to Directive 2004/18/EC were required as since the 2004 Directive came into force 

a hundred or so Judgements made by CJEU have fleshed out community law.331  In 2010 in a 

Report to the President of the European Commission, Mario Monti recommended the need 

for simplification of the rules in the sense of reducing complexity, administrative burden on 

Small and Medium sized enterprises (SME) and to promote friendliness in public 

procurement.332  It was further stated that there was the need to revise and modernise the 

public procurement rules laid down in the then current Directive 2004/18/EC and the Utilities 

Directive 2004/17/EC.333  Monti’s Report also proposed that there should be a better use of 

public procurement in support of common social goals, clarifying basic notions and concepts 

which were to ensure legal certainty and to incorporate established case law of the CJEU.334  

Monti’s Report was submitted to the European Commission when they were drafting the 

Single Market Act 

 

In the Single Market Act of 2010335, the European Commission announced its intention to 

introduce a range of legislative proposals to ‘simplify and update’ the EU procurement 

regime.  The proposals included making the award of contracts more flexible as well as to 

enable public contracts to be used to support other EU policies.336 

 

Following the adoption of the Single Market Act in 2010 and further demands voiced by a 

wide range of stakeholders in Member States for a major review of the EU public 

procurement system to consider its complexity and also increase efficiency and effectiveness, 

 
330 Public Sector Directive 2004/18/EC of 31 March 2004 on the co-ordination of procedures for the award of 

public works contracts, public supply contracts and public services contracts [2004] O.J. L134/1. 
331 Eric Van Abeele, ‘The reforms of the EU’s public procurement directives: a missed opportunity?’ (Working 

paper 2012, 11 ETUI aisbi Brussels) 14. 
332 Report from Mario Monti to the President of the European Commission May 9, 2010 ‘A new strategy for the 

Single Market – at the Service of Europe’s economy and society’. 
333 Utilities Directive 2004/17/EC of 31 March 2004 co-ordinating the procurement procedures of entities in the 

water, energy, transport and postal services sector [2004] O.J. L358/35. 
334 Constant De Koninck, Thierry Ronse and William Timmermans, European Public Procurement Law, The 

Public Sector Procurement Directive 2014/24/EU explained through 30 years of Case Law by the Court of 

Justice of the European Union (2nd edn, Wolters Kluwer 2015). 
335 European Commission.  Communications from the Commission to the European Parliament, the Council, the 

Economic and Social Committee and the Committee for the Regions, ‘Towards a Single Market Act 2010’ Com 

(2010) 608 final/2 
336 Sue Arrowsmith, Modernising the EU Procurement Regime.  A Blueprint for Real Simplicity and Flexibility 

(Public Law Review 2012). 



 

94 

the European Commission confirmed its intention to issue legislative proposals by 2012 

updating and reducing the complexity of the public procurement rules. 

 

In January 2011 a consultation was launched with the publication of a Green Paper on the 

modernisation of EU public procurement policy entitled Towards a more efficient European 

Procurement Market337 by the Commission to the European Parliament, the Council, the 

Economic and Social Committee and the Committee of the Regions.  Parallel with the Green 

Paper the Commission undertook an empirical evaluation of the impact and the cost of EU 

procurement policy. 

 

An impact assessment of the proposals for a directive was undertaken by the Commission to 

underpin the 2011 evaluation of public procurement.  The Green Papers were supplemented 

by consultations carried out by the Advisory Committee for Public Contracts.  The impact 

assessment concluded that there were five main key problems identified.  Among the causes 

were overly complex procurement rules and disproportionate and inflexible procedures.338 

 

Although the Commission opened a debate and consultation on almost all the EU rules on 

public procurement and how these were operated, the consultation did not however extend to 

the EU Remedies Directives. 

 

Within the Green Paper several questions were asked relating to purchasing activities and 

public contracts including views on procedures for the approach when purchasing goods and 

services and the important issues of whether selection and award criteria should be reviewed. 

 

On the 27 January 2011 the Commission launched the start of a broad public consultation 

process with the publication of a Green Paper on the modernisation of EU public 

procurement policy.339 

 

 
337 Green Paper on the modernisation of EU procurement policy, Towards a more efficient public procurement 

market (COM 2011 15 final) 
338 Eric Van den Abeele, The reform of the EU’s public procurement directives : a missed opportunity? 

(Working paper 2012.11 ETU1 aisbi Brussels) 21 
339 European Commission, Green Paper on the modernisation of EU public procurement policy: Towards a more 

efficient European Procurement Market COM (2011) 15 final. 
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In a subsequent communication of the 13 April, 2011 from the European Commission on the 

“Single Market Act : Twelve levers to boost growth and confidence”,340 the Commission set 

out twelve key priority actions to be adopted by the institutions of the EU before the end of 

2012 for the modernisation of the framework of public procurement legislation.  The 

Commission also stated that they would make legislative proposals for the revision of and the 

modernisation of public procurement legislation to enable the award of contracts to be easier 

and to provide a flexible set of procurement procedures for contracting authorities including 

the award criteria for contracts. 

 

The Green Paper identified several key areas of reform and sought from stakeholders their 

views on proposals for changes in legislation.  A range of issues were covered for review, 

these being the combating of favouritism, corruption, conflicts of interest together with the 

need for more simple and flexible procedures.  Further matters were listed such as the use of 

public procurement to provide other policy objectives and improving access for the SMEs in 

public procurement.  The Commission in parallel with the Green Paper undertook an 

evaluation of the cost and impact of the procurement policy of the EU which was also 

published in 2011.341  It was said that unlike the Report by Monte, the Green Paper was not 

enthusiastic about increasing flexibility and providing greater commercial freedom for 

procuring entities.342 

 

The Commission took into consideration the results from the public consultation, the 

Commission’s comprehensive evaluation on the impact and effectiveness of EU legislation 

and two resolutions of the European Parliament concerning the modernisation of public 

procurement procedures,343  The Commission then published on the 20 December 2011 a 

legislative package and proposals for the revision and update of Directive 2004/18/EC and 

Directive 2004/17/EC as well as the adoption of a proposed Directive on Concessions 

Contracts. 

 

 
340 Communication from the Commission to the European Parliament, The Economic and Social Committee and 

the Committee of the Regions COM (2011) 206/4 
341 European Commission, European Commission Staff Working Paper, Evaluation Report: Impact and 

Effectiveness of EU Public Procurement Legislation 27 June 2011 SEC (2011) 853 final.  
342 Sue Arrowsmith, The Law of Public and Utilities Procurement - Regulation in the UK and EU (3rd edn, 1 

Sweet & Maxwell 2014) 199 
343 European Parliament resolution of 18 May 2010 on new developments in public procurement and European 

Parliament Resolution of 25 October 2011 on modernisation of public procurement. 
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The Commission’s 2011 Proposals sought to achieve several goals including in particular a 

simplification of and making more flexible the existing procurement rules which in turn 

would make public procurement easier and administrative processes less burdensome. 

 

Within the framework of the legislative process and following the 2011 Proposal, the 

President of the Council published six Compromise Texts which proposed several 

amendments.  A commentator has said that it is not possible to determine with any certainty 

whether the Parliament was inspired for some details by the Council President’s Compromise 

Texts or whether each institution independently determined similar proposals.344 

 

After further negotiations and consultation and a short legislative process three Directives 

were adopted by the Council on the 11 February 2014, published in the EU’s Official Journal 

on March 2014 and then came into force on 17 April 2014.  Member States had until 18 April 

2016 to transpose the new rules into their national law with one exception relating to the 

obligations to use e-procurement which had a deadline of the 18 October 2018. 

 

Directive 2014/24/EU is comprised of 138 Recitals and 94 Articles together with Annexes 

referred to as I to XV, Annex V containing Parts A to J inclusive. 

 

3.4 Section 4  :  Changes, modifications and reforms introduced by Directive 

2014/24/EU345 

 

As a fundamental element of my research I focused on and carried out an analysis of the rules 

and laws to ascertain the changes, modifications and reforms.  From my analysis I set out 

below the following changes, modifications and reforms brought about by Directive 

2014/24/EU which I have classified into two categories, the first being references relating to 

the four topic areas examined in my research and the second on other changes and reforms 

introduced by the Directive. 

 

  

 
344 Grith Skovgaard Ølykke and Albert Sanchez-Graells, Reformation or Deformation of the EU Public 

Procurement Rules. (Edward Elgar Publishing Ltd.2016) 23 
345 Directive 2014/24/EU of the European Parliament and of the Council of the 26 February 2014 on public 

procurement and replaces Directive 2004/18/EC. 
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3.4.1 Reforms relating to the four topic areas examined in my research concerning 

Selection Criteria, Contract Award Criteria, Framework Agreements and Abnormally 

Low Tenders 

 

Contracting authorities must now only base the award of public contracts on the most 

economically advantageous tender (MEAT).  The most economically advantageous tender 

has to be identified on the basis of the price or cost and also may include the best price-

quality ratio which shall be assessed on the basis of criteria including qualitative, 

environmental and/or social aspects linked to the subject matter of the public procurement in 

question.346  The most economically advantageous tender can also be identified using cost 

effective approaches such as life cycle costing.347 

 

Added to the list of contract award criteria is the experience of staff assigned to perform a 

contract may be used where the staff so assigned can have a significant impact on the level of 

performance of the contract.348 

 

Directive 2014/24/EU states in relation to economic and financial standing that contracting 

authorities may impose a requirement to ensure suppliers (economic operators) possess the 

necessary economic and financial capacity to perform a contract.  In particular contracting 

authorities may require an economic operator / supplier to have a minimum yearly turnover 

of two times the estimated value of a contract including a certain minimum turnover in the 

area covered by the contract.  In addition, contracting authorities may require that economic 

operators provide information on their annual accounts showing the ratios for instance 

between assets and liabilities.  This provision is included within Article 58(3) of Directive 

2014/24/EU except in clearly justified cases relating to the nature of the works, services or 

supplies.  In relation to contracts based on Framework Agreements, where they are to be 

awarded following a reopening of competition, the maximum yearly turnover requirements 

shall be calculated on the basis of expected contracts that will be performed at the same time 

or when it is not known then the estimated value of the Framework Agreement. 

 

Article 69 of Directive 2014/24/EU contains provisions on abnormally low tenders with the 

introduction of two new obligations to verify all tenders that appear to be abnormally low and 

 
346 Directive 2014/24/EU, 90th recital; Art. 67 paragraphs 1 and 2. 
347 Directive 2014/24/EU, 95th and 96th recital; Art. 68. 
348 Directive 2014/24/EU, 94th recital; Art. 67 paragraph 2(b). 
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to reject a tender or tenders because they are abnormally low based on non-compliance with 

applicable social, environmental and/or labour law provisions.349 

 

To achieve efficient public procurement there have been changes in Directive 2014/24/EU to 

allow contracting authorities to award contracts in separate lots and to strengthen demand 

aggregation techniques.350  Thus under Directive 2014/24/EU contracting authorities have a 

duty to consider whether it is appropriate to divide a contract into lots and if such a division is 

made the procurement documents have to state the main reasons for implementing this 

methodology. 

 

The provisions in Directive 2014/24/EU relating to Framework Agreements351 have the aim 

of improving the systems for the use of frameworks although Recital 60 of Directive 

2014/24/EU confirms that the law is maintained as it is.  Other Recitals to Directive 

2014/24/EU state that Framework Agreements are considered to be an efficient procurement 

technique.  There are however some clarifications such as once a Framework Agreement is 

concluded it should not be opened to permit the entry of new economic operators (suppliers).  

In addition, where a multi-supplier Framework Agreement is in operation there is no longer 

the requirement for at least three suppliers to be appointed to the Framework.  There is also a 

third provision in respect of a call-off from a multi-supplier Framework Agreement.  The 

maximum duration of a Framework Agreement remains at four years, but a longer period 

may be justified in exceptional cases.  Individual contracts based on a Framework Agreement 

do not now need to expire at the end of the four-year period of the Framework Agreement.  

The term can be longer as set out in Recital 62 to Directive 2014/24/EU. 

 

The provisions in Directive 2014/24/EU in relation to the choice of participants and the 

award of contracts,352 now state that in relation to the use of the Open Procedure, contracting 

authorities may decide to examine tenders before considering selection criteria including 

exclusion measures.  This appears to simplify the process but has both advantages and 

disadvantages.  Directive 2014/24/EU does not however state whether a contracting authority 

 
349 Directive 2014/24/EU, recital 103; Art. 69 and Art. 18. 
350 Ignacio Herrera Anchustegui, ‘Division into lots and demand aggregation – extremes looking for the correct 

balance?’ in G Skovgaard Ølykke and A Sanches-Graells (eds), Reformation or Deformation of EU 

Procurement Rules (Edward Elgar Publishing 2016) 125. 
351 Directive 2014/24/EU, recital 60 to 62; Art. 33. 
352 Directive 2014/24/EU, recital 69; Art. 37. 
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must indicate to tenderers that this methodology is to be operated.  In the absence of any 

provisions in Directive 2014/24/EU there is the possibility that contracting authorities could 

decide to operate the methodology of examination after receipt of tenders. 

 

Directive 2014/24/EU sets out measures in relation to the prior involvement in the 

procurement process of Candidates or Tenderers353 including the action to be taken prior to 

any exclusion.  These measures are in place to ensure that competition is not distorted by the 

prior engagement of a future tenderer.  There is a link to the provision in Article 40 of 

Directive 2014/24/EU relating to Preliminary Market consultations taking place before the 

launch of a procurement procedure. 

 

There are new mandatory exclusion grounds354 which have been included in Directive 

2014/24/EU together with two new discretionary exclusion clauses.  One of these provisions 

is where a contracting authority can demonstrate a violation of applicable obligations referred 

to in Article 18(2)355 of Directive 2014/24/EU.  The second is where an economic operator / 

supplier has shown persistent or significant deficiencies in the performance of a substantive 

requirement under a prior public contract which must have led to early termination of a 

contract, damages or other comparable sanctions.356  Four other additional discretionary 

exclusion grounds have also been included, these relating to agreements distorting 

competition, conflicts of interest, prior involvement and illicit behaviour.  All the 

discretionary exclusion grounds are covered within Article 57 of Directive 2014/24/EU.357 

 

Article 58(1) of Directive 2014/24/EU clarifies that selection criteria can exclusively relate to 

three areas, the suitability to pursue the professional activity concerned, the economic and 

financial standing and the technical and professional ability of the economic operator / 

supplier.  All requirements shall however be related and proportionate to the subject matter of 

the contract.  In relation to selection criteria, Directive 2014/24/EU introduces and refers to 

the use of the European Single Procurement Document (ESPD)358 which is an updated self-

declaration.  The ESPD could result in considerable simplification for the benefit of both 

 
353 Directive 2014/24/EU, Art. 41. 
354 Directive 2014/24/EU, Art. 57, 60 and 61. 
355 Directive 2014/24/EU, Art. 18(2) Annex X. 
356 Directive 2014/24/EU, Art. 57(4)(g). 
357 Directive 2014/24/EU, Art. 57. 
358 Directive 2014/24/EU, Art. 38. 
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contracting authorities and economic operators / suppliers at the time of submission of 

requests to participate or of tenders for a contract.  Contracting authorities must accept the 

ESPD as an updated, self-declaration document. 

 

Article 71 of Directive 2014/24/EU contains provisions relating to sub-contracting in three 

areas.  Two of these provisions concern information on sub-contractors to be provided by 

tenderers and compliance of sub-contractors with exclusion criteria, environmental, social 

and labour law.  Observance of these obligations by sub-contractors are also covered in 

Article 18(2) of Directive 2014/24/EU.  In the procurement documents a contracting 

authority can ask a tenderer to indicate any share of a contract it intends to sub-contract.  

There is a further provision which relates to the possibility to arrange for direct payment and 

liability of sub-contractors. 

 

3.4.2 Other changes and reforms introduced 

 

The distinction between Priority and Non-Priority Services (the so-called Part A and Part B 

Services) has been abolished.  The full application of the European procurement rules now 

apply to all Service Contracts, the only exception being a ‘light procurement regime’ for 

certain social, health, cultural, hotel and restaurant and rescue services which are contained 

within Annex XIX of the Directive 2014/24/EU.359  Certain services previously covered by 

Part B, notably legal services involving services for the representation of Clients in Judicial 

Proceedings by Lawyers360 are now excluded from Directive 2014/24/EU.  All other legal 

services now fall under the light procurement regime covered by Article 74. 

 

Threshold amounts361 have not changed but there is now a requirement for the Commission 

within a period of 60 months of the entry into force of Directive 2014/24/EU on the 18 April, 

2019, to undertake negotiations to increase the WYP GPA thresholds which are linked to the 

setting of EU thresholds.  There is however a new threshold introduced for social and other 

specific services listed in Annex XIV of Directive 2014/24/EU. 

 

 
359 Directive 2014/24/EU, Art. 4(d) 
360 Directive 2014/24/EU, 25th recital; Art. 10(d) 
361 Directive 2014/24/EU, Art. 4 
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It is confirmed that in the area of loans whether in respect of securities or other financial 

instruments are now clearly excluded from the scope of Directive 2014/24/EU.362 

 

There are now explicit rules on changes on existing contracts during the term of such a 

contract.  Directive 2014/24/EU has in Article 72 codified the Pressetext Nachrichtenagentur 

v Austria363 case by bringing legal clarity and specifying the circumstances under which 

existing contracts during their term may be modified without the need for a new procurement 

procedure.364 

  

New explicit rules on the arrangements for ‘in-house’ procurements and the in-house 

exception are covered.365  The rules codify those already developed in the ‘Teckal’366 

judgement but state in more detail how they are to be applied to confirm certainty.367 

 

There is now in the 2014/18/EU Directive new explicit provisions governing joint 

procurement by more than one entity and joint procurement by entities of different Member 

States.368  This is a codification of law case.  Member States now must take measures to 

ensure that during the performance of public contracts suppliers are to comply with those 

obligations which are applicable in the fields of Environmental, Social and Labour Law.  This 

is covered by Annex X to the 2014/18/EU Directive. 

 

The use of electronic communications369 is now mandatory which is included to simplify the 

publication of public procurement contracts.  The operation of electronic communication 

adds to the efficiency and transparency of the procurement process.370 

 

 
362 Directive 2014/24/EU, 26th recital; Art. 10(f) 
363 Case C-454/06 Pressetext Nachrichtenagentur v Austria [2008] E.C.R. 1-04401 
364 Abby Semple A Practical Guide to Public Procurement’ (OUP 2015) 133 
365 Directive 2014/24/EU, 31st and 32nd recitals; Art. 12 paragraphs 1 to 3 and 5 
366 Case C-107/98 Teckal Srl v Commune Design and Install Viano (Reggio Emilia) [1999] E.C.R. 1-08121 
367 Constant De Koninck, Thierry Ronse and William Timmermans, The public sector procurement Directive 

2014/24/EU explained through 30 years of case law by the Court of Justice of the European Union (2nd edn, 

Wolter Kluwer 2015) 5 
368 Directive 2014/24/EU, Art. 38 and 39 
369 Directive 2014/24/EU, 105th recital; Art. 18 paragraph 2 
370 Constant De Koninck, Thierry Ronse and William Timmermans, The public sector procurement Directive 

2014/24/EU explained through 30 years of case law by the Court of Justice of the European Union (2nd edn, 

Wolter Kluwer 2015) 7 
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A new procedure of Competitive Procedure with Negotiation371 has been introduced which 

unlike its predecessor, the negotiated procedure, is available for all procurement which is not 

‘off the shelf purchasing’.  In relation to procedures, the availability of the Competitive 

Dialogue has been extended.372  A further new specific procedure has been introduced of 

Innovative Partnership373 where there is a need for the development of innovative products, 

works and services and the subsequent procurement of these elements cannot be made by 

existing solutions.374 

 

Directive 2014/24/EU introduces a light procurement regime for certain social, health, 

education and cultural and related services375 which are set out in Annex XIV of Directive 

2014/24/EU.  There is also a provision for a lighter procurement regime for non-central 

contracting authorities376 where a contract is awarded using the restructured procedure or 

competitive procedure with negotiation.  The use of a prior information (PIN) can be used as 

a call for competition where the PIN fulfils certain conditions. 

 

A further change in Directive 2014/24/EU relates to the minimum time limits which 

contracting authorities must allow to bidders to respond to notices or submit their tenders.377  

This provision has been introduced to make procedures faster and more efficient and the time 

limits for participation in procurement procedures are to be kept as short as possible without 

creating undue burdens for economic operators.  Contracting authorities when reviewing their 

provisions should in addition consider the complexity of a contract and the time for their own 

organisation to prepare the procurement documents. 

 

The rules on Dynamic Purchasing Systems378 have been greatly simplified.  Under Directive 

2014/24/EU only the dynamic purchasing system itself will need to be advertised on OJEU379 

and not the call-off contracts as previously published.  Call-off contracts are subjected to a 

more straight forward set of procedures like awarding contracts under a mini-competition 

 
371 Directive 2014/24/EU, 90th recital; Art. 26, paragraph 4 and Art. 29 
372 Directive 2014/24/EU, 42nd and 45th recital; Art. 26 paragraph 4 and Art. 30 
373 Directive 2014/24/EU, 49th recital; Art. 31 
374 Sue Arrowsmith, The law of public and utilities procurement regulation in the EU and UK (Sweet & 

Maxwell 2014) 1046 & 1047 
375 Directive 2014/24/EU, Art. 74. 
376 Directive 2014/24/EU, Art. 26 paragraph 5 and Art. 48 paragraph 2. 
377 Directive 2014/24/EU, recital 80; Art. 27. 
378 Directive 2014/24/EU, recital 63 to 66; Art. 34. 
379 Official Journal of the European Union. 
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from a Framework Agreement.  Contracting authorities will now have to follow the rules for 

the Restricted Procedure for the procurement instead of the Open Procedure previously used 

under the old rules.380 

 

The new rules in Directive 2014/24/EU clarify the activities of Central Purchasing Bodies 

either to purchase directly or as an intermediary by awarding contracts, operating Dynamic 

Purchasing Systems or concluded Framework Agreements to be used by contracting 

authorities.381 

 

New rules have been introduced in Directive 2014/24/EU for Occasional Joint 

Procurement382 between two or more contracting authorities and Directive 2014/24/EU sets 

out principles of joint procurement and two provisions for their use and conduct. 

 

Within Article 73 of Directive 2014/24/EU there are provisions for contracting authorities in 

Member States to have the terms determined by national law for the termination of a public 

contract if so required by Union law.383  There are two situations cited, the first being where a 

contract has been subject to substantial modification or changes that constitutes a new 

contract.  The second is where it is discovered after the award of a contract that the contractor 

should not have in fact been awarded the contract due to a serious infringement of obligations 

under Directive 2014/24/EU. 

 

Article 56(3) of Directive 2014/24/EU confirms that contracting authorities can contact 

tenderers in relation to various types of corrections to their submitted documentation.  The 

Article also confirms that the general principles of transparency and equal treatment must 

apply.  To allow verification by contracting authorities when purchasing works, supplies or 

services in respect of social, environmental or other characteristics they can under the new 

rules obtain specific labels as means of proof that the works, supplies or services correspond 

to the required characteristics.384 

 

 
380 Ama Eyo, Evidence on the use of Dynamic Purchasing Systems in the United Kingdom [2017] 26(6) PPLR 

238 
381 Directive 2014/24/EU , recital 69 Art 37. 
382 Directive 2014/24/EU, Art. 38. 
383 Directive 2014/24/EU, recital 112. 
384 Directive 2014/24/EU, recitals 74 and 75; Art. 43. 
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There is within Article 77385 of Directive 2014/24/EU provisions for the reserved right of 

contracting authorities in Member States to allow the participation of organisations in the 

award procedures for public contracts exclusively for those health, social and cultural 

services referred to in Article 74 of Directive 2014/24/EU. 

 

3.5 Section 5  :  Literature on the simplification and flexibilisation of the rules in 

Directive 2014/24/EU  

 

This section considers simplification and flexibilisation and contains the views of several 

stated commentators on simplification and flexibilisation of the rules in Directive 

2014/24/EU. 

 

The European Commission in a document entitled ‘Internal Market, Industry 

entrepreneurship and SMEs’386 sets out areas which it considers simplify and makes flexible 

the rules.  In relation to simplifying the rules the Commission states that simplification of the 

rules for contracting authorities ensures better quality and value for money in the 

procurement process.  The Commission also cites that in relation to simplification the new 

types of selection procedures enable more choice, provide better areas for economic operators 

/ suppliers which then produces better results.  Within the body of the Commission’s 

document under a heading of flexibility, the following references are cited. 

 

• The contract award procedures give contracting authorities a more flexible and 

efficient procurement process. 

• Shorter time periods. 

• The ability to select the best quality-price ratio. 

• The use of the European Single Procurement Document. 

• They can enquire whether goods, works and services comply with social standards or 

environmental requirements. 

• Permit the exclusion of a bidder from a procedure. 

• A provision for the assessment of qualification and experience of staff assigned to 

perform a contract especially service contracts. 

 
385 Directive 2014/24/EU, recital 118; Art. 77. 
386 EU Commission, Internal Market, Industry entrepreneurship and SMEs 

https://ec.europa.eu/info/departments/internal-market-industry-entrepreneurship-and-SMEs  

https://ec.europa.eu/info/departments/internal-market-industry-entrepreneurship-and-SMEs
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• A simplified publication system for so called sub-central authorities. 

 

Treumer stated in Evolution of the EU Public Procurement Regime387 that the primary 

objective of the revisions to be made to the EU public procurement regime including the new 

Public Procurement Directive was to provide simplification and flexibilisation of the regime. 

 

In relation to the views of a number of commentators on simplification and flexibilisation of 

the rules, there have been a wide range of statements.  It was predicted by Treumer in 

Flexible Procedures or Ban or Negotiation388 that simplification of the rules was ‘highly 

unlikely’.  To confirm this point another commentator Arrowsmith in The New Procurement 

Directives389 stated that the European legislature failed in simplifying the regime and many of 

the changes introduced greatly complicated the system. 

 

Treumer further stated that the number of Recitals to Directive 2014/24/EU have increased to 

138 and that as many of these Recitals contain obligations for the interpretation of the rules 

they should have for simplification purposes been part of the Articles.390  The same 

commentator has said that the objective of simplification was absolutely unrealistic to 

achieve unless the approach of those drafting the rules had completely changed. 

 

The European Commission set out several aims for the new Directive including the 

simplification of award procedures and through flexibilisation of the rules to increase the use 

of procurement.  Within the simplification arrangement social, cultural and health services 

were covered.  Regarding the simplification and flexibility DeKoninck et al in European 

Public Procurement Law391 said that all the stated aims are not easily attainable, and more 

could have been done.  The same commentators have said that the new rules are easier to read 

 
387 Steen Treumer, ‘Evolution of the EU Public Procurement Regime’ in Francois Lichère, Roberto Caranta, 

Steen Treumer (eds), Modernising Public Procurement: The New Directive (DJØF Publishing 2014) 9&10 
388 Steen Treumer, ‘Flexible Procedures or Ban or Negotiations?  Will more negotiations limit the access to the 

procurement market’ in Grith Skovgaard Ølykke, Carina Hansen, Tvarno (eds), EU Procurement – 

Modernisation, Growth and Innovation (DJØF Publishing 2012) 147. 
389 Sue Arrowsmith, ‘Special issue – The New Procurement Directives’ (2014) Part 1 Editor’s Note’ PPLR 81. 
390 Steen Treumer, ‘Flexible Procedures or Ban or Negotiations?  Will more negotiations limit the access to the 

procurement market’ in Grith Skovgaard Ølykke, Carina Hansen, Tvarno (eds), EU Procurement – 

Modernisation, Growth and Innovation (DJØF Publishing 2012) 147. 
391 Constant DeKoninck, Thierry Ronse and William Timmermans, European Public Procurement Law: The 

Public Sector Procurement Directive 2014/24/EU explained through 30 years of Case Law by the Court of 

Justice of the European Union (2nd edn, Wolters Kluwer 2015) 20. 
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and provides a more complete overview however it remains to be seen whether Directive 

2014/24/EU  has been simplified which in turn would allow contracting authorities to run 

award procedures more easily. 

 

Regarding multi-provider/supplier Framework Agreements Andrecka in Clarification or 

missed opportunity? said that the two procurement methods allowed under one Framework 

Agreement together with the new procedure have added flexibility.392   

 

In relation to Dynamic Purchasing Systems (DPS) Eyo393 states that the EU adjusted the rules 

on Dynamic Purchasing System to simplify the process of setting up and operating the 

mechanism through provisions in Article 34 of Directive 2014/24/EU. 

 

Article 56(3) of Directive 2014/24/EU is a new provision where information or 

documentation to be submitted by economic operators is or appears to be incomplete or 

erroneous.  Contracting authorities may require economic operators to submit or supplement 

the documentation or information provided.  All such requests are to be in full compliance 

with the principles of equal treatment and transparency.  This provision is said by Hamer in 

Requesting addition information-increase of flexibility and competition394 to create a more 

flexible approach as well as placing an emphasis on competition. 

 

Another commentator395 stated that the problem with simplification is that it has different 

meanings for the various procurement stakeholders and although both sides want 

simplification, what is meant by it is very different.  The same commentator said that there is 

an intrinsic contradiction between simplification and flexibility when it is considered in the 

regulation of public procurement 

 

 
392 Marta Andrecka, ‘Clarification or missed opportunity? The provision of Framework Agreements in the 2014 

Directive’ in Grith Skovgaard Ølykke and Albert Sanchez-Graells (eds) Reformation or Deformation of the EU 

Public Procurement Rules (9 Edward Elgar Publishing 2016) 220 & 235 
393 Ama Eyo, Evidence on the use of Dynamic Purchasing Systems in the United Kingdom [2017] 26(6) PPLR 

240 
394 Carina Risvig Hamer, ‘Requesting addition information-increase of flexibility and competition’ in Grith 

Skovgaard Ølykke and Albert Sanchez-Graells (eds) Reformation or Deformation of the EU Public 

Procurement Rules (10 Edward Elgar Publishing 2016) 252 
395 Simplification for whom – Telles.eu. March 28 2017 http://www.telles.eu/blog/2017/3/28/simplification-for-

whom  

http://www.telles.eu/blog/2017/3/28/simplification-for-whom
http://www.telles.eu/blog/2017/3/28/simplification-for-whom
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Treumer also said in Evolution of the EU Public Procurement Regime396 that the European 

legislature failed in simplifying the EU public procurement regime and the procurement 

regime remains a lawyer’s paradise. 

 

With respect to simplification and flexibility, within Directive 2014/24/EU, Arrowsmith in 

Modernising the EU’s public procurement regime: A Blueprint for real simplicity and 

flexibility 397 has stated that there should have been a single Directive instead of the three 

current Directives, these being Public Sector Procurement, Utilities and Defence and 

Security.  A single set of rules would have created greater simplification and flexibility which 

in turn would encourage the main objectives of the proposed reform programme.  It should be 

noted that Arrowsmith made the aforestated statement in 2012 but this has been included by 

way of reference in relation to the overall statements on simplification and flexibility. 

 

3.6 Section 6  :  Further provisions and specific reforms under the PCR 2015 

 

3.6.1 General introduction 

 

At the outset it should be noted that this section contains an overview of the reforms and 

additional obligations within the PCR 2015.398  In view of the UK’s constitutional 

arrangements the transposition of the EU Procurement Directive had to take into 

consideration the devolved administrations of Wales, Scotland and Northern Ireland.  This 

resulted in the transposition of Directive 2014/24/EU into two sets of rules, one set for 

England, Wales and Northern Ireland and the second for Scotland.399  My research does not 

cover procurement law in Scotland and so only the package of law in England, Wales and 

Northern Ireland is analysed. 

 

A broad basis of public consultation was carried out as part of the preparation of the PCR 

2015 during which it was made clear there is only limited scope for the Government and 

other UK stakeholders to influence the substantive content of the UK implementing 

 
396 Steen Treumer, ‘Evolution of the EU Public Procurement Regime’ in Francois Lichère, Roberto Caranta, 

Steen Treumer (eds), Modernising Public Procurement: The New Directive (DJØF Publishing 2014) 9 
397 Sue Arrowsmith, Modernising the EU’s public procurement regime: A Blueprint for real simplicity and 

flexibility (2012) 21 PPLR 71. 
398 Statutory Instrument 2015 No. 102 – Public Procurement 
399 Albert Sanches-Graells, The copy-out of Directive 2014/24/EU in the UK and its limited review despite the 

imminence of Brexit (2019) 5 PPLR 186&187 
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regulations.400  Most of the provisions in the Directive are mandatory for Member States to 

transpose so the UK Government cannot alter the substance of the transposition.  The UK 

Government’s policies on ‘copy-out’ of the European Directives and the avoidance of gold 

plating further limit the extent that the UK Government can deviate from the wording of the 

Directives when preparing the notional UK implementing regulations.  The use of the ‘copy 

out’ of Directive 2014/24/EU to avoid ‘gold plating’ and limit the extent to which the Cabinet 

Office could deviate from the wording of the EU Directive when preparing UK implementing 

regulations was confirmed by Butler in Exclusion, Qualification and Selection under the UK 

PCR 2015: the Copy-Out Copycat.401  Further confirmation of the ‘copy-out’ process was 

contained in an Explanatory Memorandum on PCR 2015.402 

 

The transposition process was undertaken very speedily, however PCR 2015 had to be 

amended by the Public Procurement (Amendment, Repeals and Revocations) Regulations 

2016.403  This action had to be taken in order to correct a relatively large number of technical 

problems within the text of the PCR 2015 and in particular to ensure compatibility with the 

EU law.  As changes in drafting had introduced substantive deviations from the EU rules.404  

To assist the understanding of users in practice of the rules in the PCR 2015, a set of 

guidelines and soft law instruments were prepared by the Crown Commercial Service (CCS).  

In addition, following the transposition of PCR 2015 the CCS adopted and issued specific 

subject matter guidance on a wide range of issues405 for contracting authorities to consider 

when undertaking public procurement. 

 

There are however obligations which in transposing the PCR 2015 have gone beyond 

Directive 2014/24/EU and there are several specific additional obligations for contracting 

authorities to comply with and these are included in this section under paragraph 3.6.2. 

 

  

 
400https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/356492/Co

nsultation_Document_UK_Transposition_of_new_EU_Procurement_Directives_Public_Contracts_Regulations

_2015.pdf (page 9) 
401 Luke Butler, ‘Exclusion, Qualification and Selection in Public Procurement (DJØF Publishing 2015). 
402 See https://www.legislation.gov.uk/uksi/2015/102/memorandum/contents  
403 Statutory Instrument 2016 No. 275. 
404 Albert Sanchez-Graells, The copy-out of Directive 2014/24/EU in the UK and its limited revision despite the 

imminence of Brexit (2019) 5 PPLR 186. 
405 See https://www.gov.uk/guidance/transposing-eu-procurement-directives  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/356492/Consultation_Document_UK_Transposition_of_new_EU_Procurement_Directives_Public_Contracts_Regulations_2015.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/356492/Consultation_Document_UK_Transposition_of_new_EU_Procurement_Directives_Public_Contracts_Regulations_2015.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/356492/Consultation_Document_UK_Transposition_of_new_EU_Procurement_Directives_Public_Contracts_Regulations_2015.pdf
https://www.legislation.gov.uk/uksi/2015/102/memorandum/contents
https://www.gov.uk/guidance/transposing-eu-procurement-directives
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3.6.2 Additional obligations under the PCR 2015. 

 

There are additional obligations on contracting authorities under PCR 2015 of which they 

should be fully aware when undertaking procurements.  A number of the obligations give 

effect to a number of recommendations made by Lord Young initially in a two part Report, 

the first part published in 2012406 and the second in 2013.407  A further Report on Small Firms 

2010-2015408 was published which contained recommendations for promoting small and 

medium sized enterprises. 

 

The additional obligations for contracting authorities are contained in Part 4, numbers 105 to 

113, under the heading of ‘Miscellaneous Obligations’ in Chapter 7 of the PCR 2015.  These 

Regulations cover transparency of information, qualifications and the process for the 

reduction in the number of suppliers to be invited to tender in the award procedure.  

Regulation 113, also in Part 4 but under the section headed Miscellaneous provisions, relates 

to the payment of undisputed invoices not only by contracting authorities but contractors and 

sub-contractors. 

 

Contracting authorities, as well as being aware of all the obligations, are also required to 

follow the obligations and additional rules contained in Part 4 of PCR 2015.  There is 

guidance issued by the Crown Commercial Service on some of these new rules.  Parts of the 

guidance are in fact statutory guidance which is legally binding and enforceable in the courts. 

 

In relation to the provisions and obligations, Regulation 105 of the PCR 2015 covers the 

scope of additional rules and Regulations 106 to 108 of the PCR 2015 contain the obligations.  

Regulation 105(1) of PCR 2015 states that the obligations apply to all procurements within 

the scope of Part 2 of the PCR 2015 which in turn sets out all the obligations required under 

Directive 2014/24/EU. 

 

Regulation 106 of the PCR 2015 requires the publication of information on contract 

opportunities by a contract notice in the EU Official Journal and also on Contracts Finder 

 
406 Lord David Young, Make Business your Business: A Guide to Starting and Developing a New Business, 

(First Part) May 2012. 
407 Lord David Young, Growing your Business: A Report on Growing Micro Businesses (Second Part) May 

2013. 
408 Lord David Young, The Report on Small Firms 2010-2015 (Prime Minister’s Office 2015) 24. 
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which is a national data base of contract opportunities and other information on public 

contracts.409  The Guidance Note also recommended that legal advice should be taken if 

unsure of the effect of the Regulations.  In a subsequent Procurement Policy Note – 

Promoting Greater Transparency410 published by the CCS, it was confirmed that any new 

procurement opportunities above the public procurement thresholds are to be published on 

Contracts Finder.  Information is provided in Regulation 106(1) of the PCR 2015 for when a 

notice must be published on Contracts Finder with Regulation 106(2) of the PCR 2015 setting 

out the information that must be included in the notice. 

 

To assist contracting authorities the CCS published another Guidance Note on the new 

transparency requirements for publishing on Contracts Finder411 which confirmed that the 

guidance underpins Regulations 106, 108, 109, 110 and 112 of the PCR 2015. 

 

Regulation 108 of the PCR 2015 contains an additional obligation to publish a notice 

containing information on contract awards on Contracts Finder as well as the EU’s Official 

Journal, this also applies to Regulation 75(3) of the PCR 2015 relating to light regime 

services.  Regulation 108(1)(b) of the PCR 2015 incorporates a transparency obligation to 

publish on Contracts Finder where a contracting authority awards contracts from a 

Framework Agreement.  This is an important obligation as in the past the degree of 

transparency in relation to call-offs from Framework Agreements has been very poor.  It is 

unclear from the rules whether the value of call-offs which are below the relevant EU 

threshold falls into this requirement, however in paragraph 7 of the CCS Guidance previously 

referred to, it is stated that call-offs awarded above the relevant threshold are to be published. 

 

Chapter 8 in Part 4 of the PCR 2015 covers Regulations 109-112 which relates to obligations 

on Below Threshold Procurements.  This is a new set of Regulations introduced by the UK 

Government.  Regulation 109 covers the scope of what is contained in Chapter 8 and 

Regulations 110 and 112 relate to the publishing of contract opportunities and information on 

 
409 Crown Commercial Service Policy Note 07/16; Legal requirements to publish on Contracts Finder 19 July 

2016. 
410 Crown Commercial Service, Procurement Policy Note – Promoting Greater Transparency, Information Note 

PPN 02/17 December 2017. 
411 Crown Commercial Service, Guidance on the new transparency requirements for publishing on Contracts 

Finder, March 2015.  
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Contracts Finder covering contract awards for below threshold procurements, the foundation 

for which is set out in Regulation 109 of the PCR 2015. 

 

In addition to the rules on the process of selection and inclusion in Directive 2014/24/EU and 

those in Regulations 57-65 of the PCR 2015, further rules are included under Regulation 

107(1) in relation to qualitative selection and exclusion under Regulation 107(2) with 

Regulation 107(3) providing some guidance on qualitative selection and assessment. 

 

The qualitative selection provisions in Regulation 107(1) were subsequently revisited when 

in September 2016 the CCS published Procurement Policy Note 8/16 : Standard Selection 

Questionnaire (SQ).412  This requirement for the SQ replaces previous guidance and sets out 

in four Annexes the use of the SQ with lists of mandatory and discretionary grounds for 

exclusion and some further guidance.  To assist contracting authorities the CCS provided 

some further guidance in that the SQ does not apply to works contracts and contracting 

authorities should use the PAS91413 pre-qualification questionnaire. 

 

Annex B to the standard SQ is divided into three parts.  Part 1 covers details of the bidder, 

Part 2 covers the mandatory and discretionary grounds for exclusion and Part 3 states the 

selection criteria for suitability to pursue a professional activity, economic and financial 

standing and technical and professional ability.  Contracting authorities required to use the 

questions in Parts 1 and 2.  There is some flexibility in Part 3 but if modifications are made, 

they must be reported to the CCS as deviations in accordance with the statutory guidance.  

There is an exception to the reporting requirement where the additional questions in Part 3 

are project specific. 

 

In January 2016 the European Commission published the European Single Procurement 

Document (ESPD) in electronic format414 for the Member States to adopt and is covered in 

Article 59 of Directive 2014/24/EU.  For contracting authorities operating the PCR 2015, the 

CCS confirmed that they are obliged to accept the ESPD template for self-certification of 

exclusion grounds.  The statutory guidance provides further information and requires 

 
412 Crown Commercial Service Procurement Policy Note 8/16: Standard Selection Questionnaire (SQ). 
413 Publicly Available Specification PAS 91: 2017 + A1, British Standards Institution. 
414 Commission Implementing Regulations (EU) 2016/17 to establish the standard form for the European Single 

Procurement Document [2016] OJ L3/16. 
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contracting authorities to tell the economic operators how they can access the SQ and the 

options available.  This is to provide clarity to economic operators regarding the format 

required for submission. 

 

Arrowsmith said that the additional obligations in the PCR 2015 on transparency and 

selection which were based on Lord Young’s reports add to the administrative load of those 

awarding contracts by adding to the already high burden involved in seeking to apply a rather 

detailed, complex and often unclear regulatory regime.415  Thomas416 reported that the UK 

Government guidance with regard to the use of ‘Contracts Finder’ threshold for sub-central 

contracting authorities has been found to be confusing.  The same commentator stated that 

progress is being made on opening public procurement to small and medium sized enterprises 

and Lord Young’s reforms may have played a role in this. 

 

 

 
415 Sue Arrowsmith and Susie Smith, ‘The ‘Lord Young’ Reforms on transparency of information and selection 

of firms to be invited to tender under the PCR 2015: A Practical Analysis of the Legal Provisions’ (2018) 2 

PPLR 2018. 
416 Jamie Thomas, Public Procurement and Lord Young’s Reforms – Two Years On (2018) 27 PPLR Issue 4,  
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PART 2  :  EMPIRICAL RESEARCH 

 

Chapter 4  -  Empirical research : methodology and approach 

 

4.1 Introduction 

 

I explained within Chapter 1 that the project is to consider whether or not the new EU rules 

within the Public Sector Directive 2014417 (the Directive) which have been transposed into 

the Public Contracts Regulations 2015418 (PCR 2015) have improved the public procurement 

process and how have they been perceived and applied in practice by those organisation who 

operate the rules in practice. 

 

To ascertain how in practice the new rules have been considered and operated I followed a 

specifically designed empirical research methodology for the project involving semi-

structured interviews with 27 participants from two categories of users of the public 

procurement rules in England and Wales.  The two categories were procuring entities and 

public procurement consultants and legal advisers who carry out procurements on behalf of 

procuring entities and legal practices who advise on the public procurement procedure. 

 

The collection of data through the semi-structured interviews was undertaken with key 

members of the various organisations who between them had either co-ordinated or been 

involved with over 1700 above threshold procurements, the specified amounts exclusive of 

Value Added Tax are contained in Article 4 of the Directive419 and Regulation 5420 of PCR 

2015. 

 

Within this Chapter the methodological approaches which were adopted for the empirical 

research are covered and provides information on the selection of processes for undertaking 

the empirical research. 

 
417 Directive 2014/24/EU of the European Parliament and Council of the 25th February 2014 on public 

procurement and repealing Directive 2004/18/EC. 
418 Statutory Instrument 2015 No. 102 – Public Procurement  
419 Article 4 of the Public Sector Directive sets out the threshold limits for public works contracts, public supply 

and service contracts for central government and sub-central contracting authorities together with public service 

contracts for social and other specific services listed in Annex XIV to the Directive. 
420 Regulation 5 of PCR 2015 refers to the amounts in Article 4 and the value in pounds sterling to be taken to 

the value determined by the Commission and published from time to time in the Official Journal in accordance 

with Article 6 of the Directive.  
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This Chapter is divided into several sections, these being: 

 

Section 4.2 covers the design of the research and focuses on the approach to be taken and a 

strategy to be followed which supports the research design selected. 

 

Section 4.3 focuses on the participants in the research, setting out the categories of the 

participants and the reasons for the selection of such participants. 

 

Section 4.4 covers the method of the collection of data to be used in the research for this 

project. 

 

Section 4.5 explains the design and content of the Interview Guide together with the main 

themes and other areas covered. 

 

Section 4.6 covers the ethical issues and implications of the research being undertaken. 

 

4.2 Design of the research 

 

This section covers the design and approach taken in the research. 

 

4.2.1 Design 

 

The design of the research facilitates the structure of the project and also ensures that the 

information and data collected is consistent with the research objectives.421  In considering 

the design I undertook a review of the focus of the research and selected an appropriate 

framework which would provide the answers to the research questions.  I selected an 

empirical approach to the investigations to be undertaken on the basis that this approach 

would provide more detailed information on the rules being operated in practice.  As the 

practical perspectives of practitioners on this subject are not currently available in literature, 

my research is therefore a major contribution.  Empirical research of legal subjects is not 

purely doctrinal or theoretical as it does not just rely on the critical analysis of decided cases 

 
421 Peter Chisnell, Marketing Research (7th edn, McGraw-Hill Education, 2005) 
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and statute but studies the operation and the effects of the law422 in practice and for this 

research the approach would therefore provide data on the law being applied in action.  A 

valuable contribution to knowledge can be made by empirical research even though the 

findings are not representative or conclusive and may have to rely on further studies to 

provide a conclusive set of results.423  The empirical research approach goes beyond the 

views contained within textbooks on the law and is more reflective of everyday reality of the 

perspectives of those affected by the law.424 

 

It has been said that any investigation undertaken where the empirical approach is being 

operated then qualitative methods can be employed to uncover and understand what lies 

behind a phenomenon to provide a novel and fresh perspective on an issue or to provide 

intricate detail on the phenomenon.425 

 

As previously stated, the focus of the research relates to the perceptions and experiences of 

users in practice of the Directive and the Regulations in England and Wales.  The empirical 

questions to be answered extend beyond any theoretical analysis of the rules.  Opinions and 

facts will be sought from people who apply the legal rules as at present there is very little data 

currently available on how practitioners who undertake the procurement process view and 

operate the rules in practice.  The approach to be taken must extend beyond a purely textual 

analysis of the rules but incorporate the meanings applied to and experienced by the people 

who use and operate the rules. 

 

4.2.2 Adopted research approach 

 

To answer the questions the appropriate empirical strategy has to be considered and I 

reviewed two empirical strategies which are used by researchers, namely the quantitative and 

qualitative methods.426  These methods reflect different epistemologies and forms of 

 
422 John Baldwin and Gwynn Davis, ‘Empirical Research in Law’ in P. Cane and M. Tushnet (eds) Handbook of 

Legal Studies (OUP 2005) 886. 
423 Russell Korobkin, Empirical Scholarship in Contract Law : Possibilities and Pitfalls (University of Illinois 

Law Review [2002] 1033 UCLA). 
424 John Baldwin and Gwynn Davis, ‘Empirical Research in Law’ in P. Cane and M. Tushnet (eds) Handbook of 

Legal Studies (OUP 2005) 886-887 
425 Ansel Strauss and Juliet Corbin, Basics of qualitative research : Techniques and procedures for developing 

grounded theory (4th ed, Sage Publications 2014). 
426 Alan Bryman, Social Research Methods, (5th ed, OUP, 2016). 



 

116 

representations.427  With a quantitative method, the researcher proposes a hypothesis about 

cause-effect relationships between variables then collects and analyses data producing 

findings that may lead to either the acceptance or rejection of the hypothesis.428  In this 

method the researcher usually knows in advance what is being looked for and can therefore 

design all aspects of the study before the data is collected.429  Although there are a number of 

limitations to this approach in that it can also potentially exclude contextual details and 

information,430 the approach can assist the researcher in remaining objectively separated from 

the subject matter, making the data more efficient in testing the hypothesis. 

 

The qualitative approach involves detailed exploration of the issue, viewing a number of 

interactions from a variety of perspectives and is concerned with the meanings people attach 

to the phenomena and is usually associated with research which involves either a single case 

or a number of cases.431  In the qualitative approach the researcher will emphasise meanings 

and experiences related to the phenomenon.432  This approach examines ongoing processes, 

studying documentation and interviews with people who are either engaged in or are affected 

by the processes being studied.433  The structure of the design and the data is not organised in 

advance but develops as the empirical work proceeds.434  A wide range of tools can be used 

for the collection of the data including interviews, observations and documentary sources435 

although the data used is generally in the form of words of the participants in the research 

which in turn are analysed to gain in depth information on the phenomenon which is under 

investigation.  A robust qualitative research procedure will capture good data which will go 

to the core of the subject.  A criticism of this methodology is that the research can be 

 
427 Norman Denzin and Yvonna Lincoln, ‘Introduction : The Discipline and Practice of Qualitative Research’ in 

Densin and Lincoln (eds), The Sage Handbook of Qualitative Research (3rd edn, Sage Publications 2005) 12. 
428 Martyn Denscombe, The Good Research Guide for small scale and social research (OUP 2003) 12. 
429 Keith Punch, Introduction to Social Research : Quantitative and Qualitative Approaches (2nd edn, Sage 

Publications 2005) 141 
430 John Baldwin and Gwynn Davis, ‘Empirical Research in Law’ in P. Cane and M. Tushnet (eds) Oxford 

Handbook of Legal Studies (OUP, 2005).892. 
431 Gary King, Robert O’Keohane and Sidney Verba, Designing Social Enquiry : Scientific Interface in 

Qualitative Research (Preston University Press 1994) 4. 
432 Jill Collins and Roger Hushey, Business Research (Palgrave Macmillan 2003). 
433 Susan Coutin, Qualitative Research in Law and Social Science 2012 p10 available at ResearchGate.net. 
434 Keith Punch, Introduction to Social Research : Quantitative and Qualitative Approaches (2nd edn, Sage 

Publications 2005) 141 
435 Norman Denzin and Yvonna Lincoln, ‘Introduction : The Discipline and Practice of Qualitative Research’ in 

Densin and Lincoln (eds), The Sage Handbook of Qualitative Research (3rd edn, Sage Publications 2005) 12. 
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influenced by the underlying assumptions and the attitude of the researcher which could have 

implications on the findings being made more general.436 

 

A project can adopt both the quantitative and the qualitative methods and for certain types of 

research projects a mixed methods approach could be useful. 

 

The approach selected is dictated by a number of factors, more specifically the research 

question to be answered.437 

 

As the research for this thesis is to understand the perspectives of users of the Directive and 

the Regulations on specific themes in the legislation then the qualitative methods is to be 

adopted as the purpose is to ‘extract’ from users their views and experiences of the rules in 

practice.  The primary strength of qualitative research is its potential to explore a topic in 

depth.438 

 

4.3 Participants in the research 

 

4.3.1 Introduction 

 

Having decided on the qualitative approach to ascertain answers to my research questions the 

participants to be recruited for the research to provide the data needed to be established. 

 

Users of and practitioners in the operation of the public procurement process were to be 

considered and as there is no clear classification for those persons or entities I reviewed a 

range of people who are involved in the use and operation of the rules in practice and 

considered whether they could, for the purpose of the research, be included within three 

categories, these being policy makers, procuring entities and public procurement consultants 

including legal practitioners who are involved in the procurement procedure. 

 

 
436 John Baldwin and Gwynn Davis, ‘Empirical Research in Law’ in P. Cane and M. Tushnet (eds) Oxford 

Handbook of Legal Studies (OUP, 2005).891. 
437 Keith Punch, Introduction to Social Research : Quantitative and Qualitative Approaches (2nd edn, Sage 

Publications 2005) 141 
438 Benedict Carlsen and Claire Glenton, What about N? A methodical study of sample size reporting in focus 

group studies (BMC Medical Research Methodology 11, 2011) 26 
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4.3.2 Sampling construction and procedures 

 

Due to the vastness of those involved in the public procurement process it is necessary to 

construct a sample from the three categories previously stated.  In view of the qualitative 

approach for the research it would be inappropriate, impractical and inefficient439 to approach 

every member of the public sector procurement population since the focus of empirical 

research is in-depth, detailed information rather than seeking a representative view of the 

information.  In addition, there is not the time or the resources available to undertake such a 

task involving every member of the research population.   

 

There are a range of potential difficulties in using the qualitative approach for research which 

involves the collection of information from a large number of subjects as this may also have 

an effect on the quality, depth and information gathered.440  In relation to the collection of 

information, there are also confidentiality / sensitive information concerns which may make 

certain individuals decline to participate in such widespread studies. 

 

Where there are large numbers of subjects in the area of research a system of sampling and 

selection procedures must be considered and then adopted.  The aim is to identify those who 

will be the most relevant to the objectives of the research and provide rich, dense and focused 

information to allow the researcher to provide a convincing account of the phenomenon.441  

The strategy to be adopted needs to be appropriate for the research and carefully selected to 

meet the requirements of the research. 

 

There is a vast body of literature on sampling strategies442 and there is a lack of consensus on 

the range of sampling strategies for qualitative research.  Sampling in qualitative research is 

said to be a complex issue as there are many versions of qualitative sampling described in 

literature and some overlapping particularly in the case of purposeful and theoretical 

sampling.443 

 
439 Martin Marshall, Sampling for Qualitative Research.  Family Practice (Vol 13 No. 6 OUP 1996) 522. 
440 Jennifer Mason, Qualitative Research (2nd edn, Sage Publishing 2002) 121. 
441 Michael Patton, Qualitative research and evaluation methods (3rd edn, Sage Publishing 2002) 230. 
442 Imelda Coyne, ‘Sampling in Qualitative Research : Purposeful and theoretical sampling – merging or clear 

boundaries’ (1997) 26 Journal of Advanced Nursing 623. 
443 Janice Morse, ‘Strategies for Sampling’ in Janice Morse (ed) Qualitative Nursing Research, A Contemporary 

Dialogue (Sage 1991) 127 and Michael Patton, Qualitative research and evaluation methods (3rd edn, Sage 

Publishing 2002) 230. and Margarite Sandelowski, Theory and guises of theory in qualitative research, Research 

in Nursing and Health (Vol 16 Issue 3, John Wiley & Sons Inc. 1993) 213-218 



 

119 

 

In the literature on research methods one commentator444 provides a comprehensive 

discussion of a method of sampling, this being purposeful sampling and further cited that the 

logic and power of purposeful sampling lies in selecting information rich in cases for study in 

depth.  Information rich cases it was said are those from which a great deal can be learnt 

about the issues of central importance to the purpose of the enquiry, thus the term purposeful 

sampling.  The commentator further said that studying information rich cases yields insights 

and in-depth understanding rather than empirical generalisations.  The same commentator 

suggested that there  are sixteen strategies for purposeful sampling in qualitative research, 

each of which it was said service a different purpose but could be covered by the broad term 

of purposeful sampling.  Although support is given to the view that all sampling strategies in 

qualitative research are purposeful, another commentator does not however agree with the 

sixteen strategies put forward and classifies purposeful sampling into three different 

strategies, these being theoretical variation, maximum variation and phenomenal variation.445 

 

Yet another commentator446 suggests that there are three other different qualitative strategies 

in addition to purposeful sampling comprising nominated sampling, volunteer sampling and 

the sample comprising the whole population.  Other sampling strategies are said to exist in 

qualitative research in addition to purposeful sampling and it is suggested that theoretical 

sampling is carried out on the basis of proven theoretical relevance to the evolving theory in 

the qualitative research447 and theoretical sampling shapes further data collection as 

conceptual ideas are developed rather than amassing general information.448 

 

There are in literature clearly many variations and overlapping types of qualitative sampling 

especially in the areas of purposeful and theoretical sampling449 however in literature 

purposeful and theoretical sampling are viewed synonymously and are often interchanged.  

 
444 Michael Patton, Qualitative research and evaluation methods (3rd edn, Sage Publishing 2002) 230. 
445 Michael Patton and Margarite Sandelowski, Theory unmasked : The uses and guises of theory in qualitative 

research, Research in Nursing and Health (Vol 16 Issue 3 John Wiley & Sons Inc. 1993) p213-218 
446 Janice Morse, ‘Strategies for Sampling’ in Janice Morse (ed) Qualitative Nursing Research, A Contemporary 

Dialogue (Sage 1991)127 
447 Anselm Strauss and Juliet Corbin, Basis of Qualitative Research Techniques and Procedures for Developing 

Grounded Theory (2nd edn, Sage Publications 1998) 177. 
448 Kathy Charmaz ‘‘Discovering’ chronic illness using Grounded Theory’ Social Science & Medicine.(1990) 

30(11) Elsevier Ltd. 1161 and 1172. 
449 Imelda Coyne, ‘Sampling in Qualitative Research : Purposeful and theoretical sampling – merging or clear 

boundaries’ (1997) 26 Journal of Advanced Nursing 623. 
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Commentators agree that sampling strategies used in qualitative research need not be 

mutually exclusive but if necessary a research project may combine more than one 

strategy.450  Most commentators appear to agree that qualitative research should be 

undertaken on the basis of some criteria rather than randomly as may be sometimes followed 

in the case of quantitative research.451 

 

I researched non-probability sampling methods as items for the sample are selected by the 

researcher instead of using techniques of random sampling.  I considered a range of 

approaches to the operation of sampling methods and set out in Table 4.1 five sampling 

methods together with their advantages and disadvantages.452 

 

Sampling 

 

Advantages Disadvantages 

Purposeful (Purposive) 

sampling 

 

A sample is built up which 

enables the researcher to 

satisfy their specific needs in 

a project.  Planned selection 

of rich sources. 

 

This method makes it prone 

to selection bias. 

 

Snowball (referral sampling) The researcher identifies one 

or more individuals from an 

interested area.  After the 

participants have been 

interviewed, they are used as 

a basis to identify other 

members of the population 

and the methodology is then 

repeated. 

 

Caution should be used in 

the adoption of this method.  

In addition, the method 

makes hard to reach or 

access participants and also 

runs a high risk of selection 

bias. 

Convenience sampling 

 

This method is inexpensive, 

relatively easy to operate 

and participants are 

generally available.  This 

method is most widely used. 

 

There is a high risk of under 

representation and it is not 

representative of the 

population.  It is not known 

whether or not the findings 

are in fact representative.  

This method is the least 

satisfactory method of 

sampling. 

 

 
450 Margarite Sandelowski, Theory and guises of theory in qualitative research, Research in Nursing and Health 

(1993) 16(3) John Wiley & Sons Inc. 213-218 
451 Jennifer Mason, Qualitative Researching (2nd edn, Sage Publications 2002) 121. 
452 Colin Robson and Kieran McCartan, Real World Research: A Resource for Users of Social Research Method 

in Applied Settings (4th edn, Wiley 2017) 280. 
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Quota sampling Obtaining representatives of 

the various elements in 

relative proportions in which 

they occur in the population.  

This method can be 

relatively fast to undertake, 

easy to administer and low 

cost. 

 

This method can result in an 

inaccurate presentation of 

the population due to 

selection bias.  In addition, 

the gathering quota samples 

are subject of bias. 

Dimensional sampling This is an extension of quota 

sampling.  The various 

dimensions are considered 

to be of importance in a 

survey often estimated by a 

pilot project. 

 

This method can result in an 

inaccurate presentation of 

the population due to 

selection bias.  In addition, 

the gathering quota samples 

are subject of bias. 

Table 4.1 – Five sampling methods 

 

I considered that purposeful sampling covered the planned selection of information rich 

sources to assist with understanding the phenomenon being researched and decisions are 

made prior to the commencement of the research.  In comparison, theoretical research is 

where the sample is selected according to emerging theory and categories being developed, 

so the data controls further sampling which means the data analysis and sampling are carried 

out concurrently.453 

 

In addition to the planned selection of rich information sources I further considered the novel 

nature of the research being undertaken I chose purposeful sampling.  This would enable me 

to select participants to obtain in-depth information due to their ability to provide data on the 

range of themes under investigation.  This strategy resulted in the selection of sixty-seven 

entities out of which twenty-seven were drawn from two categories and then participated in 

the research. 

 

There are some further possible limitations or  weaknesses of purposeful sampling, one 

limitation being that individuals are approached who can contribute to answering the research 

questions.  Given the paucity of the perspectives of practitioners in the area of the research, 

purposeful sampling was an appropriate place to start the data collection. 

  

 
453 Michael Patton, Qualitative research and evaluation methods (3rd edn, Sage Publishing 2002) 629. 
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4.3.3 Description of and information on categories and the recruitment of the participants 

 

4.3.3.1 Introduction 

 

This section provides information relating to the initial three categories from which research 

participants were sought and the process used to gain access to them.   As only two final 

categories were used as stated in this section, participants where only drawn from these 

categories. 

 

The basis of my analysis was founded on contracting authorities454 who operate the 

procurement rules.  There are now two groups of contracting authorities, these being central 

and sub-central authorities.  The differences between central and sub-central authorities is 

specifically provided for in Article 2 of the Directive. 

 

4.3.3.2 Policy maker and central direct buying entity 

 

Under my first category of purposeful sampling I investigated and selected the Crown 

Commercial Service (CCS) who bring together policy making and advice on procurement in 

the United Kingdom. 

 

The CCS was originally created as the Buying Agency for the Government on the 1 April, 

1991.  On the 1 April, 2000 it became part of the now defunct Office of Government 

Commerce (OGC) within HM Treasury.  In June, 2010 the CCS moved with its parent 

agency the OGC to become part of the Efficiency and Reform Group within the Cabinet 

Office.  The name changed to the Government Procurement Services (GPS) and in January, 

2014 the GPS merged with the procurement management from government departments to 

form the Crown Commercial Service. 

 

In addition to covering policy and advice on public procurement the CCS also provides direct 

buying services to the public sector.455  The stated general intentions of the CCS are to make 

 
454 Article 2 of the Directive 2014/24/EU and Regulation 2(1) of the Public Contracts Regulations 2015 defining 

contracting authorities. 
455 Crown Commercial Service  - About us available at 

www.gov.uk/government/organisations/crowncommercialservices/about and Sue Arrowsmith, The Law of 

http://www.gov.uk/government/organisations/crowncommercialservices/about
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savings for customers in both central government and the wider public sector, achieve 

maximum value for money and improve the quality of service delivery for common goods 

and services across government bodies. 

 

In respect of procurement policy and advice the CCS carries out its functions by the 

publication and issue of guidance and information on procurement rules under both the 

Directive456 and PCR 2015457 and practice to the public sector and how to apply the rules 

through Procurement Policy Notes.  The CCS also develops procurements through workshops 

and training materials on procurement and commercial skills for civil servants and other 

public sector professionals.458 

 

In addition to their advice and guidance roles the CCS have as a government authority 

procured several Framework Agreements under the Directive as transposed into the Public 

Contracts Regulations and then managed and ran a range of Framework Agreements for 

goods, services and works.  Accordingly, in this role the CCS could be classified as a 

‘procuring entity’ which is another separate classification in my research. 

 

4.3.3.3 Recruitment of participants under this classification 

 

I identified a key person in the CCS who is responsible for both public procurement and the 

provision of advice and sent an email to them inviting them to participate in the research or to 

pass my invitation to another person in the CCS to participate.  As I did not receive a reply, I 

again contacted the individual who confirmed that my invitation had been passed to another 

member of the CCS.  Having received no response, I contacted two other individuals who are 

involved in advising the procurement side of the CCS and then sent them invitations to 

participate.  I subsequently spoke to them on the telephone to pursue the invitations and 

whilst they did not formally respond they stated they would attempt to provide someone who 

could assist in my research.  I did not hear further from either person and subsequently closed 

 
Public and Utilities Procurement Regulation in the UK and EU (3rd edn, Vol 1 Thompson Reuter 2014) 14 & 

15. 
456 Crown Commercial Service, Brief Guide to the new EU Public Contracts Directive (2014). 
457 Crown Commercial Service, Guidance in awarding Contracts under the Public Contracts Regulations 2015 

(2016). 
458 Crown Commercial Service, Commercial and Procurement Training – available at 

www.gov.uk/guidance/commercialandprocurementtraining  

http://www.gov.uk/guidance/commercialandprocurementtraining


 

124 

this classification of participant.  The absence of the CCS as a participant I consider does not 

affect my research. 

 

4.3.3.4 Procuring entities 

 

Introduction 

 

This category involves a range of entities who undertake public procurement under the 

Directive459 and the PCR 2015.460 

 

Review of entities 

 

Based on my review of the rules and my experience in public procurement I considered the 

various classifications and categories of the various entities:- 

 

• Central Government Authorities and their Agencies.461 

• Local Authorities462 which can be divided into sub-classifications such as 

Metropolitan Districts, London Boroughs, Unitary Authorities and Unitary Councils, 

County Councils, Borough and District Councils. 

• Central Purchasing Bodies.463  In the UK Central Purchasing Bodies are major 

procuring entities of Framework Agreements and more recently Direct Purchasing 

Systems in the public sector. 

• Other entities which are governed by Public Law464 which includes the classification 

of Housing Associations.465 

 
459 Authorities are defined in Article 2 of the Directive 2014/24/EU. 
460 Authorities are defined in Public Contracts Regulations 2015. 
461 Central Government Authorities means the Crown and all the bodies listed in Schedule 1 to the Public 

Contracts Regulations 2015 and further as defined in Regulation 2(1) of the Public Contracts Regulations 2015. 
462 Local Government Association A-Z of Councils available at www.local.gov.uk/our-upport/guidance-and-

resources  
463 As defined in Article 37 of the Directive 2014/24/EU and Regulation 37 of the Public Contracts Regulations 

2015. 
464 Bodies governed by public law as defined by Article 2(4) of Directive 2014/24/EU and Regulation 2(1) of 

the Public Contracts Regulations 2015 and Sue Arrowsmith, The Law of Public and Utilities Procurement – 

Regulation in the UK and EU (3rd edn Vol 1 Thompson Reuter 2014) 346-348. 
465 A Housing Association is a not-for-profit organisation which owns, lets and manages rental accommodation 

and can also be referred to as ‘registered social landlords’.  The status of entities responsible for providing social 

housing and covered as a body governed by public law.  See Case C-237-99 Commission v France [2001] 

E.C.R. 1-00939 CJ. 

http://www.local.gov.uk/our-upport/guidance-and-resources
http://www.local.gov.uk/our-upport/guidance-and-resources
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In December, 2018 there were within England, Wales and Northern Ireland some 695 entities 

which fell within the four categories listed above and I refer to the number in each individual 

category later in this section.  Based on the vast number of entities it would have been 

impossible and unnecessary to interview all the entities in this category. 

 

An analysis using a purposeful sampling approach was considered to provide a broad 

spectrum and range of participants to be interviewed.  This would in turn ensure that detailed 

and rich information could be gathered.  The results of the findings under this classification 

of participants are contained within Chapter 5. 

 

Recruitment of participants 

 

I considered each sub-group listed in the review of the procuring entities previously shown 

above. 

 

Central Government Authorities and their Agencies 

 

I initially viewed the list of Central Government Authorities contained within Schedule 1 to 

the PCR 2015 but then visited the government’s website466 to obtain a more recent list. 

 

To recruit participants for my research in this sub-group I visited various websites of entities 

to search for contact details of officers I could invite to participate.  This process failed to 

produce the information I required so I then searched Contract Notices published in the 

Supplement to the Official Journal of the European Union (OJEU)467 for the contact 

information.  I found five procurements by Central Government Bodies in Contract Notices 

on Tenders Electronic Daily.  I selected several the contracting authorities under this sub-

group for my research and found that except for one authority there were no direct contact 

names provided.  All the other contact references were directed to a specific e-portal, 

commercial email address or the Crown Commercial Service as agents of the authority, all 

the references being linked to the procurement in question.  I did however contact two of the 

 
466 Departments, agencies and public bodies available at www.gov.uk/government/organisations  
467 Tenders Electronic Daily (TED) – public procurement notices available at www.ted.europa.eu/  

http://www.gov.uk/government/organisations
http://www.ted.europa.eu/
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email addresses for information but did not receive a response.  In respect of the one contact 

name I had found from the Contract Notices I sent them an Invitation but not receiving a 

response I telephoned the authority and was informed that the person had left the organisation 

and they were in the process of recruiting for the position.  After explaining my requirements, 

I enquired whether there was another person who I could invite to participate but was told 

there was no person available at this time.  I accordingly closed this sub-category of 

procuring entities.  I consider the absence of any participants from this sub-category does not 

affect my research. 

 

Local Authorities 

 

There are some 394 local authorities468 in England and Wales.469  The vast number of 

authorities in this sub-group made it impractical and unnecessary to contact every one of the 

members.  I therefore applied purposeful sampling to identify those subjects which could 

offer full information on the application of the rules and who could comment on the rules in 

use for procurements in which they were involved. 

 

I initially considered the lists of local authorities published by the Local Government 

Association and then searched Contract Notices published in the Supplement to the Official 

Journal of the European Union (OJEU)470 for details of recent procurements and the contact 

information I required for my research.  I also considered the web-based portal where 

contracting authorities must ensure that procurement opportunities and contract awards are 

published which is known as ‘Contracts Finder’ in compliance with the Public Contracts 

Regulations.471 

 

Based on the information I obtained I sent invitation emails to 15 local authorities.  Whilst 

the overall response was disappointing, 3 however agreed to participate in the research and 

were subsequently interviewed.  Difficulties in participant recruitment for qualitative research 

 
468 A local authority is defined in The Local Authorities Act 1992 at paragraph 270(1) and generally in 

Stephen Cirell and John Bennett, Charging and Trading in Local Government 2003 Sweet & Maxwell. 
469 Local Government Association A-Z of Councils available at www.local.gov.uk/our-support/guidance-and-

resources  
470 Tenders Electronic Daily (TED) – public procurement notices available at www.ted.europa.eu/ 
471 Part 4 of the Public Contracts Regulations 2015 – Regulations 106 and 110. 

http://www.local.gov.uk/our-support/guidance-and-resources
http://www.local.gov.uk/our-support/guidance-and-resources
http://www.ted.europa.eu/
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has been recognised as being challenging and a resource intensive aspect of a study.472  

Problems with accessing participants and then their recruitment is reported by qualitative 

researchers.473  To ensure participation from this sub-group of local authorities I again 

contacted a number of those who I had previously invited some weeks before.  One of my 

follow up invitations agreed to participate and another person offered to put me in contact 

with the Local Government Association so that I could generate an alternative method of 

invitation.  With that person’s assistance I approached the Local Government Association and 

they included in their March, 2019 edition of the Local Government News and Updates 

newsletter474 a condensed version of my invitation.  As a result of the newsletter four 

expressions of interest were received and they were sent Invitations to Participate by email at 

the end of April, 2019.  Three of those invited returned the acceptance and were subsequently 

interviewed. 

 

6 participants under this sub-group were interviewed during April and May, 2019 and the 

results of the findings under this classification of participant are contained in Chapter 5. 

 

Central Purchasing Bodies 

 

As a practitioner in public procurement I have noticed that Central Purchasing Bodies have 

been providing a greater role in procurement with contracting authorities using such Bodies 

to undertake the procurement and to conclude the Contracts on their behalf.475  Central 

Purchasing Bodies are major procuring entities of Framework Agreements and more recently 

Direct Purchasing Systems.  Article 1(10) of the Directive476 and Regulation 2(1) of the PCR 

2015 define a Central Purchasing Body as a contracting authority and is further said to mean 

a contracting authority which provides centralised purchasing activities and provide ancillary 

purchasing activities. 

 

 
472 Mandy Archibald and Sarah Munce, ‘Challenges and Strategies in the Recruitment of Participants for 

Qualitative Research’. (2015) 11 University of Alberta Science Journal 34-37. 
473 Alan Bryman, Research Methods and Organisation Studies (Routledge 1992) 161. 
474 Local Government Association NAG and SOPO members only monthly newsletter, March 2019 sent to all 

local authority procurement officers. 
475 Sue Arrowsmith, The Law of Public and Utilities Procurement : Regulation in the EU and UK Vol 1, Third 

Edition, Sweet & Maxwell P373. 
476 Central Purchasing Bodies are also referred to in Recitals 69 and 70 to the Directive 2014/18/EC. 
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I initially researched literature available on Central Purchasing Bodies to obtain details of the 

Bodies which were registered so I could review their websites and contact those responsible 

for the procurement process.  I found that the literature in the main did not contain current 

information, an example of this being an Annual Review prepared by the Homes & 

Communities Agency.477  One current source478 however only covered twenty-five 

organisations and these were designated as ‘Professional buying organisations’.  When 

considering both sources there was no specific person listed that I could contact. 

 

I then searched the Contract Notices published within the Supplement to the Official Journal 

of the European Union (OJEU)479 for details of recent procurements and the contact 

information I required.  In addition, I also viewed Contracts Finder480 as previously 

described.  I found several people responsible for the procurements being carried out by a 

Central Purchasing Body.  I sent invitation emails to the 9 people named and 5 agreed to 

participate in the research and were interviewed during April and May, 2019.  The results of 

the findings under this classification of participants are contained within Chapter 5. 

 

Other entities which are governed by public law including Housing Associations 

 

I initially searched literature available relating to Housing Associations.  The total listed of 

these organisations was 1656.481  Because of the vast number of organisations in this sub-

group I applied purposeful sampling to identify those organisations which could offer full 

information on the application of the rules and comment on the rules in use for procurements 

in which they had been involved.  In this regard I considered further literature on Housing 

Associations.  One document entitled ‘Top 200 Social Housing Providers revealed’482 whilst 

very useful had been prepared in 2011.  I then considered a Report entitled ‘Annual Review 

of Social Housing’483 which listed the 100 largest Registered Providers including Housing 

Associations and Private Social Landlords.  I reviewed the details of the top Housing 

Associations in 2017 and noted these organisations. 

 
477 Homes & Communities Agency, Annual Review – Procurement Efficiency Initiative 2013-2014. 
478 Public Authorities listed as ‘Professional Buying Organisations’ available at www.whatdotheyknow.com  
479 Tenders Electronic Daily (TED) – public procurement notices available at www.ted.europa.eu/ 
480 Part 4 of the Public Contracts Regulations 2015 – Regulations 106 and 110. 
481 List of registered providers of social housing available at www.gov.uk/government/publications/current-

registered-providers-of-social-housing  
482 The Tenant Services Authority (TSA), Top 200 Social Housing Providers – 24 Housing, August 2011. 
483 2017 Annual Review of Social Housing; Beever and Struthers, Chartered Accountants. 

http://www.whatdotheyknow.com/
http://www.ted.europa.eu/
http://www.gov.uk/government/publications/current-registered-providers-of-social-housing
http://www.gov.uk/government/publications/current-registered-providers-of-social-housing
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Although I had obtained information on a range of Housing Associations, I also searched 

Contract Notices published within the Supplement to the Official Journal of the European 

Union (OJEU)484 for details of recent procurements and contact information for my research.  

In addition, I also considered the web-based portal ‘Contracts Finder’485 as previously 

described.  Having found details of 18 individuals who were responsible for the procurement 

included in the Contract Notices I invited them to participate in the research by email.  I 

subsequently received responses from 3 participants in this sub-group and these individuals 

were interviewed during April and May 2019.  The results of the findings under this 

classification of participants are contained within Chapter 5. 

 

In addition, I sent email invitations to 3 people responsible for procurement at the 

Universities where they are employed.  I did not receive any response to my invitations to 

participate in the research.  The Universities selected I had ascertained from my investigation 

were contracting authorities. 

 

4.3.3.5 Procurement Consultants and Legal Advisers 

 

When researching the Contract Notices listed in the Official Journal of the European Union 

(OJEU) for details of recent procurements and contact information for the sub-groups within 

the other classification I noted that many of the procurements were being undertaken by 

Procurement Consultants or legal organisations, acting as Agents on behalf of the Contracting 

Authority listed on the Contract Notice for the procurement.  I obtained details of 18 

organisations and sent invitations by email to the person or organisation to participate.  I 

received 13 responses including from one legal adviser who required the named person to be 

replaced by another which I agreed to as this transfer was provided for in my Invitation to 

Participate document.  These participants were interviewed during April, May and June, 

2019.  The results of the findings under this classification of participants are contained within 

Chapter 5. 

 

 

 
484 Tenders Electronic Daily (TED) – public procurement notices available at www.ted.europa.eu/ 
485 Part 4 of the Public Contracts Regulations 2015 – Regulations 106 and 110. 

http://www.ted.europa.eu/
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Category Invited Participated Method of Interview 

Policy Maker 1 Nil N/A 

Procuring Entities 

comprising Central 

Government Departments, 

Local Authorities, Central 

Purchasing Bodies and other 

entities 

48 14 3 Face to face interviews 

11 telephone interviews 

Consultants and Legal 

Advisers 

18 13 2 Face to face interviews 

11 telephone interviews 

Totals 67 27  

 

Table 4.2 indicating summary of participants invited and subsequently included in my 

research 

 

4.4 Methods of Data Collection 

 

Qualitative research to collect the information required can be undertaken using a variety of 

tools and techniques including participant observations, documentary and conversational 

analysis and interviews.486  Researchers often combine several of these techniques in a single 

project.  When making the decision as to the appropriate tool to use to collect the information 

required for investigations, the subject matter of the research must be considered to obtain the 

type of information required within the time frame and the resources available for the 

research in question. 

 

Having considered the research question and the objectives required to be met for the 

research and after receiving full ethical approval I decided to use interviews as the most 

appropriate data collection technique to obtain rich and detailed information.  I did not 

consider that a Questionnaire would assist me in gathering the rich data I was seeking from 

practitioners as they take some time to complete by a participant especially those undertaking 

further procurements and also self completed Questionnaires would mean that I could lose 

control of the data to be provided. 

 

 
486 Hubert Rubin and Irene Rubin, Qualitative interviewing, the art of hearing data (3rd edn, Sage Publishing 

2011) 26. 
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The qualitative research interview has been defined as the gathering of the life-world of the 

interviewee with respect to interpretation of the meaning of the described phenomena.487  The 

interview technique enables interviewees to describe in their own words issues that are 

meaningful to the research and the researcher can probe for detail which in turn permits the 

participants to contribute their knowledge and experience.  This is particularly important for 

the present project because of the issues being examined in the research. 

 

It has been said that an interview is a purposeful discussion between two or more people.488  

In relation to qualitative interviews there are many types and styles of interviewing which are 

categorised in literature with the common distinction being made based on the degree of 

structure or standardisation of the interview.489  Interviews are predominately categorised as 

being structured or standardised interviews, semi-structured, unstructured or non-standardised 

interviews.490   Another commentator said that the three way classification of structured, 

semi-structured and unstructured interviews apply to individual and group interviews.491 

 

The structured interview has pre-determined questions with fixed wording usually in a pre-set 

order or arrangement.  There is no flexibility, but the format has the benefit of reducing any 

bias on the part of the interviewer.  The main disadvantage is that the interview has little 

flexibility and may have an impact on participation of the interviewee with little room for 

response.  The purpose of structured interviews in the main is to collect qualitative data. 

 

In the semi-structured interview format, the interviewer has an outline of the topics or issues 

but can vary the wording.  The interviewer can also adopt an interview guide that also serves 

as a checklist of the topics to be covered at the interview.  The wording and order can also be 

modified based on the flow of the interview and following the semi-structured approach it 

provides for probing the views of the interviewees and permits them to expand their 

responses.  Additional unplanned questions can be asked to follow up what the interviewee 

 
487 Steinar Kvale; ‘The Qualitative Research Interview.  A phenomenological and hermeneutical mode of 

understanding’ (1983) 14(1-2) Journal of Phenomenological Psychology. 171-196. 
488 Mark Saunders, Philip Lewis and Adrian Thornhill, Research Methods for Business Students (5th edn, 

Financial Times/Prentice Hall 2007) 320. 
489 Colin Robson and Kieran McCartan; Real World Research : A Resource for Users of Social Research 

Methods in Applied Settings (4th edn, John Wiley & Sons Ltd. 2016) 285. 
490 Nigel Mathers, Nick Fox and Amanda Hunn, Trent Focus for Research and Development in Primary Health 

Care : Using Interviews in a Research Project (Trent Focus 1998) 2. 
491 Andria Fontana and James Trey; ‘Interviewing : The art of science’ in N.K. Denzin and Y.S. Lincoln (eds) 

Handbook of Qualitative Research (Sage Publishing 1994) 361-376. 
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has said.  Well planned and considered semi-structured interviews are the result of rigorous 

preparation and requires at all stages of the interview including the analysis of the data 

careful consideration and preparation.492 

 

The third interview type is the unstructured interview also referred to as in depth interviewing 

which is predominately used to explore general areas as phenomena in which the interviewer 

is interested.  There are no predetermined questions and the interviewee is offered the 

opportunity to talk freely about events and decisions in context.  This type of interview has 

been referred to as an informant interview.493  The main role of the interviewer in this type of 

interview is to rephrase responses so they can be understood and to try and understand the 

informants views and so the relationship between the interviewer and the informant is 

important.  Due to its format the analysis of the collected data is time consuming as the data 

is often difficult to analyse.494 

 

Having considered the aims and objectives of the research for the project I decided to adopt a 

semi-structured interview technique.  In arriving at my decision, I also considered that the 

structured interview approach would restrict the participants from expressing their views and 

would not allow me to obtain the experiences of the participants which I required for my 

research.  I further considered unstructured interviews which due to the focus of my research 

would not be appropriate and could involve participants putting forward or expressing other 

issues which, whilst interesting, would move away from the aims of the research and expend 

time and resources to review. 

 

Interviews 

 

Interviews can be carried out with participants in several ways such as face to face, telephone 

interviews, computer assisted formats such as Skype and Facetime and internet-based 

interviewing.495 

 
492 Colin Robson, Real World Research : A Resource for Social Scientists and Practitioner Researches  

(2nd edn, Blackwell Publishers 2016). 
493 Nigel Mathers, Nick Fox and Amanda Hunn, Trent Focus for Research and Development in Primary Health 

Care : Using Interviews in a Research Project (Trent Focus 1998) 3. 
494 Colin Robson and Kieran McCartan; Real World Research : A Resource for Users of Social Research 

Methods in Applied Settings (4th edn, John Wiley & Sons Ltd. 2016) 295-298. 
495 Kallio, H, Pietila, A, Johnson, M and Kangasniemi, M 2016, 'Systematic methodological review : developing 

a framework for a qualitative semi-structured interview guide' , Journal Of Advanced Nursing, 72 (12) , 

http://usir.salford.ac.uk/id/eprint/39197/
http://usir.salford.ac.uk/id/eprint/39197/
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Data was collected for the project through face to face interviews where possible but due to 

the location throughout the country of many the participants and their workload, I offered 

them telephone interviews.  By offering participants the combination of face to face and 

telephone interviews this enabled me to obtain a range and a greater number of participants 

for my research. 

 

As previously stated, 27 participants took part in the research.  The 5 face to face interviews 

were all held at the offices of the organisations where the participants are employed.  The 

remaining 22 interviews were undertaken over the telephone. 

 

In following the semi-structured interview approach, I had to decide on the relevant type and 

structure of the questions to be asked of the participants.  Having identified in Chapter 3 a 

number of themes which would form the basis of my research I considered a framework for a 

qualitative semi-structured Interview Guide.  Rigorous development of the qualitative semi-

structured Interview Guide would contribute to the objectivity and trustworthiness of studies 

and make the results more plausible.496  I then prepared an Interview Guide and I set out in 

the next section the design of the questions to be asked at the Interviews.  The questions in 

the Interview Guide were designed to achieve the richest possible data for the research.497 

 

Qualitative research where undertaken typically involves the collection of a large amount of 

data and so I set in place a system to ensure the proper collection and management of the 

data.   

 

Interviews of all the participants were recorded using a digital voice recorder and I also took 

notes during each interview.  The transcripts of the interviews and my notes on each of the 

responses to the questions in the Interview Guide were then scheduled for analysis.  The 

schedule was structured to cover not only each of the participants but the two categories of 

participants, these being procuring entities and consultants including legal advisers. 

 

 
496 David Turner; Qualitative Interview Design : A practical guide for the novice researcher.  The Qualitative 

Report 15(3) 2010 p754-760 available at https://insuworks.nova.edu/tqr/vol15/iss3/19/  
497 Steinar Kvale; An introduction to Qualitative Research Interviews (Sage Publications 1996) 129-131. 

https://insuworks.nova.edu/tqr/vol15/iss3/19/
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In undertaking the interviews I followed a structured process and drew to the attention of 

each of the participants the content of the Participant Information Sheet which had been sent  

to them by email in advance of the interview for them to consider and which set out a brief 

summary and the purpose of the research together with information on their participation and 

the confidentiality of their participation which included confirmation that there would be no 

direct reference to either their name or that of their organisation in the study. 

 

4.5 The Interview Guide 

 

As explained in the last section an Interview Guide was used when undertaking the semi-

structured interviews with the participants.  The Interview Guide contained the questions to 

be asked and addressed by participants.  The questions were aimed to extract rich information 

and data from the participants relating to their various experiences in use and understanding 

in practice of the procurement rules in the new Public Procurement Directive498 which has 

been modernised with the objective of the public procurement regime of simplification and 

flexibilisation of the regime.499  The questions relate to four themes, details of which are set 

out in Chapter 3 and cover Selection Criteria, Contract Award Criteria, Framework 

Agreements and Abnormally Low Tenders. 

 

Apart from listing all the questions, the Interview Guide acts as an agenda which ensures all 

the themes and other related questions are systematically covered during the interview which 

in turn can act as an unobtrusive roadmap.  This assists in maintaining consistency in the 

interview process but still allows flexibility to pursue any detail which may be relevant to an 

individual participant.  A good Interview Guide can also provide the research with prompts as 

well. 

 

The design of the Interview Guide is a key element of qualitative research and the structure 

and whether a number of Interview Guides should be used in the study.  I prepared 

information on the four main themes and then drafted an initial set of questions which I then 

turned into an Interview Guide.  I found that where the questions I had prepared were too 

extensive this could have prevented me from obtaining the data I was seeking.  Further 

 
498 Directive 2014/24/EU of the 26 February 2014. 
499 COM (2011) 896 final, 2011/0438 (COD) Proposed Procurement Directive. Explanatory Memorandum 

section 1. 
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review indicated that there was duplication in the questions, albeit each question was drafted 

with different wording.  In considering the construction of the questions I endeavoured to 

make the questions easy to understand as well as clear and concise for the participant without 

any ambiguities.500  The questions were drafted to obtain the experiences of the participants 

in practice and their understanding of the rules.  After further review I prepared a final 

Interview Guide, a copy of which is attached as Appendix 2 to this thesis.   

 

The Interview Guide covers the four main themes and to make the research more substantial 

and rounded I also included a general section which covered other related issues to the 

research questions.  For completeness of the research on the four themes I included a further 

question which sought from the participants an overall view and assessment of all four of the 

topics and whether in their experience the rules had been made more flexible and 

modernised.  This concluding section was used to obtain final comments from the 

participants on the four themes and to close the interviews. 

 

To test the robustness of the Interview Guide I carried out four pilot interviews with two 

Procuring Entities and two Procurement Consultants and as a result of these interviews I 

made some minor adjustments which did not affect the themes in the Guide but assisted in the 

consideration of the responses. 

 

The Interview Guide comprised of the following sections. 

 

(1) Section A – General Questions 

 

This first section sought to gather background information on the participant’s experience in 

practice by the number of procurements in which they had been involved since the 

introduction of the new rules.  This section also explored the views of participants on whether 

they considered that in practice the introduction of the new rules had simplified the 

procurement process and made the use of the rules more flexible.  The final question in this 

section related to the training or retraining which had resulted through the introduction of the 

new rules.  The data from the responses to these Questions will assist in my overall analysis 

 
500 Richard Kruger and Mary Anne Casey; Focus Group, A Practical Guide for Applied Research (3rd edn, Sage 

Publications 2000) 41-42. 
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in my research.  In addition, this question resulted from a need in relation to public 

procurement for an improvement in skills and lack of expertise which had been highlighted in 

the public sector.501 

 

(2) Section B – Selection Criteria 

 

This section of the Interview Guide is to explore the participant’s experience in practice in 

respect of the selection and operation of Selection Criteria.  This these covers the selection or 

eligibility criteria which an essential part of the competitive procurement procedure as this 

allows for basic consideration concerning the suitability of an economic operator502 to be 

separated from the review of its economic (pricing/commercial) and technical offer.503 

 

The first issue to be examined is that of the list of possible Selection Criteria which is still 

exhaustive under the new rules.  In view of this large number of Selection Criteria the Crown 

Commercial Service attempted to facilitate easy access to procurements from suppliers and 

following the replacement of the statutory Pre-Qualification Questionnaire (PQQ) prepared a 

Standard Selection Questionnaire (SQ).504  This Selection Questionnaire incorporated all the 

exclusion grounds listed in Regulation 57 of the PCR 2015 and Article 57 of Directive 

2014/24/EU to align with those listed in the European Single Procurement Document. 

(ESPD).505  Although the Selection Questionnaire is used there is an alternative which the 

CCS permit for certain procurements which is the Publicly Available Specification 

(PAS91)506 which is a pre-qualification questionnaire which was again developed to reduce 

the need for suppliers to complete a number of different documents and which has now been 

updated as a selection questionnaire for works contracts. 

 

 
501 Joshua Pritchard and Rose Lasko-Skinner, Please Procure Responsibly.  The state of public service 

commissioning (Reform Research Trust 2019) 32-34. 
502 Economic operation as defined in Article 2(10) of the Directive 2014/24/EU and Regulation 2(1) of the 

Public Contracts Regulations 2015. 
503 Abbey Semple, A Practical Guide to Public Procurement (OUP 2015) 98. 
504 Crown Commercial Service, Procurement Policy Note : Standard Selection Questionnaire Action Note 8/16. 

9th September 2016. 
505 European Single Procurement Document (ESPD) is a self declaration form used in procurement procedures 

across the EU that companies can use to declare that they fulfil the exclusion and selection criteria of a tender.  

Article 59 of the Directive 2014/18/EC and Regulation 59 of the Public Contracts Regulations 2015. 
506 Publicly Available Specification (PAS91) 2017+A1 published by the British Standards Institution. 
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This section also examines participants on several specific changes to the rules on selection 

criteria covering financial and economic criteria, technical and professional ability and 

conflicts of interest which all must be taken into consideration by contracting authorities.   

 

The final element covers changes in evaluation methodology adopted under the new rules at 

the selection stage. 

 

(3) Section C – Contract Award Criteria 

 

The correct selection and then the application of contract award criteria will determine with 

whom a contracting authority will contract for goods, services and works.  The importance of 

this area of the public procurement must merit an extensive commitment of time and a review 

process which should be operated by well trained and skilled personnel.  The selection of 

how the award criteria is devised by the contracting authority together with the methods of 

weighting and scoring and then the evaluation of the contract award criteria is therefore 

fundamental to the procurement being undertaken.  The award criteria are therefore one of 

the areas most commonly scrutinised when tenderers review the procurement documents at 

Tender Stage. 

 

As the new rules state that a contract must be awarded on the basis of the Most Economically 

Advantageous Tender (MEAT) only, the first questions focuses on the participant’s 

understanding of the new rules and their experiences in relation to MEAT and how, in 

practice, they select and assess the contract award criteria. 

 

The later questions cover how the participants in practice identify the basis of best price or 

cost only and apply a cost-effective approach and if their approach has changed as a result of 

the new rules.  Cost in the new rules in Article 67 of Directive 2014/24/EU and Regulation 67 

of the PCR 2015 links to life cycle costing which is confirmed by the Crown Commercial 

Service.507  Participants will be interviewed on their experience in practice of the use of life 

cycle costing as part of the assessment. 

 

 
507 Crown Commercial Service, The Public Contracts Regulations 2015 and the Utilities Contracts Regulations 

2016 – Guidance on Awarding Contracts : An Overview of Key Points and Frequently Asked Questions. p6 

October 2016. 
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(4) Section D – Framework Agreements 

 

The Directive it is said now aims at improving the system of Framework Agreements508 and 

includes changes and clarifications to the provisions for Framework Agreement rules, with 

other new rules, the longevity of Framework Agreements together with the availability of two 

procurement methods under a Framework Agreement and new rules relating to multi-

provider Frameworks with direct award procedures.509  Framework Agreements are also 

covered in Recitals 60 to 62 of the Directive.  In Recital 60 it is stated that the instrument of 

Framework Agreements has been widely used and are considered an efficient procurement 

technique. 

 

In the first questions participants will be interviewed on the types of Framework Agreements 

they are now procuring and concluding under the new rules.  Participants will be asked if 

under the new rules they now find one type of Framework Agreement, either single provider / 

supplier or multiple provider / supplier, more appropriate for a particular type of contract and 

whether the new rules with the changes to Framework Agreements have changed their choice 

of Framework Agreement. 

 

The following questions explore multiple provider / supplier Framework Agreements and 

participants will be asked about the method they now operate under the new rules for 

selecting providers / suppliers and placing specific contracts and what types of objective 

criteria is used for the subsequent call-off from the Framework Agreement as the Directive 

introduced important clarifications on call-offs.510  Participants will be asked how in practice 

they now notify providers / suppliers on a Framework the results of Call-offs either direct 

award without reopening competition or mini-competition. 

 

In the final questions participants will be interviewed on the type of award procedure such as 

open, restricted or another procedure under which they conduct the procurement of 

 
508 Francois Lichere, Roberto Caranta and Steen Treumer (Eds) Modernising Public Procurement : The New 

Directive (DJØF Publishing 2014) 214 
509 Grith Skovgaard Ølykke and Albert Sanchez-Graells, Reformation or Deformation of EU Public 

Procurement Rules (Edward Elgar Publishing Ltd. 2016) 222 
510 Marta Andrecka, ‘Framework Agreements EU procurement law and practice’ (2015) No. 2 Procurement Law 

Journal 132. 
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Framework Agreements and further have they changed their selection of procedure under the 

new rules. 

 

(5) Section E – Abnormally Low Tenders 

 

With EU public procurement the concept of abnormally low tenders has long been recognised 

as having a significant role, however there is no definition or example of what might be 

considered by a contracting authority as an abnormally low tender.  It has been said that the 

provisions on abnormally low tenders have undergone significant changes in the Directive 

and these changes have been described as a revitalisation of the provisions.511  The Directive 

and the PCR 2015 set out some processes required of the Tenderer by a contracting 

authority.512 

 

In the first questions participants will be interviewed on whether the changes in the rules on 

abnormally low tenders have made their obligations and the actions to be taken more clear 

and also how their organisations make clear reference in the procurement documents to the 

actions that will be taken in relation to abnormally low tenders and their experience of 

operating the procedures where abnormally low tenders have been found. 

 

The following questions explore the processes for investigation of abnormally low tenders 

and whether they have clear audit trails and procedures to meet the obligations set out in 

Regulation 84(1)(c) of the PCR 2015 which relate to reporting and documentation 

requirements in respect of abnormally low tenders. 

 

(6) Section F – Concluding Question 

 

The concluding question provides an opportunity for participants to provide an overall 

assessment of all the four themes and to add any other relevant comment relating to the points 

covered in Sections B to E inclusive.  This question allowed me to clarify any information 

provided by the participants in their responses. 

 
511 Grith Skovgaard Ølykke and Albert Sanchez-Graells, Reformation or Deformation of EU Public 

Procurement Rules (Edward Elgar Publishing Ltd. 2016) 146 
512 Article 69 of the Directive together with Recital 103 of the Directive and Regulation 69 in the Public 

Contracts Regulations 2015. 
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4.6 Ethical Issues 

 

I identified the ethical issues raised by this research so action which could be taken to either 

minimise or remove the risks of the research and to take the appropriate course of mitigation.  

The issues in the present research I identified as having only minimal risk, this being in 

relation to information which participants may consider as being confidential regarding the 

presentation of the data provided by and collected from participants. 

 

I accordingly submitted a formal Ethical Approval Request to the University and 

subsequently received the necessary approval from the Ethics Department. 

 

In advance of the date set for each interview I followed the procedures required by the 

University and sent to each of the participants a copy of the Participant Consent Form and a 

Participation Information Sheet.  At the commencement of each interview participants were 

drawn to the content of the Participant Information Sheet and the Consent Form and I 

confirmed the purpose of the research, how information and data would be used in the 

research and before starting the digital recording device I obtained permission to record the 

interview.  I reminded participants that whilst there was no commercially sensitive 

information required, they could withdraw from the interview at any time.  In addition, I 

informed participants that they could ask questions during the interview and could refrain 

from answering any of the questions.  At the end of the interview I informed participants that 

they could, if required, receive a copy of the transcript of the interview and that I am using 

references known only to me to identify the transcripts of individual interviewees.  I 

confirmed that I would ensure safe custody of all data and materials collected during each 

interview. 
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Chapter 5  :  Analysis of Data and Empirical Findings 

 

5.1 Introduction 

 

This chapter presents the empirical findings on the perceptions of participants together with 

their experiences in the practice of undertaking public procurement and whether the new EU 

rules within Directive 2014/24/EU513 (the Directive) which have been transposed into the 

Public Contracts Regulations 2015514 (PCR 2015) have improved the public procurement 

process. 

 

Section 5.2 of this Chapter contains the responses of the participants and the analysis of their 

comments on the four themes selected as detailed in section 3 2 of Chapter 3 and other issues 

explored via Sections A to F of the Interview Guide515 which is organised as follows: 

 

5.2.1 A General questions on related issues to the research. 

5.2.2 B Selection Criteria 

5.2.3 C Contract Award Criteria 

5.2.4 D Framework Agreements 

5.2.5 E Abnormally Low Tenders 

5.2.6 F Conclusion question on the four themes in Sections B to E inclusive. 

 

Information on Sections A to F of the Interview Guide is set out in section 4.5 of Chapter 4. 

 

Before the responses and comments are presented it is important to refer to the processes 

involved in the analysis of the data as this is pertinent to the proper understanding of the 

context within which the data analysis was carried out.  As explained in Chapter 4 the main 

source of data for the research was semi-structured interviews with 27 participants which I 

finally divided into two categories.516  The first category was Procuring Entities and 

comprised of 14 Procuring Entities (Local Authorities, Central Purchasing Bodies and other 

entities governed by public law including Housing Associations).  The second category of 13 

 
513 Directive 2014/24/EU of the European Parliament and Council of the 25th February 2014 on public 

procurement and repealing Directive 2004/18/EC 
514 Statutory Instrument 2015 No. 102 – Public Procurement 
515 A copy is attached as Appendix 2 to this thesis. 
516 For the background to the categories see Chapter 4. 
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participants comprised of Consultants and Legal Advisers, 9 of which in this category were 

Consultants who undertake and manage public procurement for works, services or supplies 

contracts for their contracting authority clients.  The remaining 4 participants were Legal 

Advisers concerned with public procurement who advise contracting authorities on all types 

of procurement and at various stages of the procurement process. 

 

Of the 27 interviews undertaken between April and June 2019, 5 of the interviews were 

carried out using face to face meetings with the remaining 22 interviews conducted over the 

telephone.  The duration of the face to face meetings ranged between 1 hour and 1½ hours 

and the telephone interviews between 45 minutes and 1 hour.  As a result of these interviews 

the research process produced a large quantity of data comprising recorded interviews, notes 

taken during the interviews and transcriptions of the interviews held with each of the 27 

participants.   

 

Due to the large number of data sources it would have been difficult to use a computerised 

software tool for the qualitative data analysis and so a manual analysis was undertaken 

according to the themes and questions explored in the Interview Guide. 

 

In analysing the collected data an approach was followed advocated by Marshall and 

Rossman.517  My understanding of the collected data was enhanced by listening to the 

recordings of the interviews before they were transcribed and then reading and rereading the 

material.  This material was systematically coded and classified through a process of 

induction, the resultant information then being reviewed. 

 

The data from participants was organised and categorised into the themes and patterns based 

on the responses to the questions from the Interview Guide.  I reviewed and tested the 

information by evaluating the issues identified in the theoretical analysis against the data and 

searched for explanations and answers to the issues.  This enabled me to identify any patterns 

before I commenced writing up my analysis of the information obtained from the data. 

 

 
517 Catherine Marshall and Gretchen Rossman, Designing Qualitative Research (6th edn, Sage Publications 

2016) 217. 
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By engaging in a detailed scrutiny process and grouping the data collected from participants I 

was able to review the responses against the questions set out in the Interview Guide in order 

to provide a meaningful understanding of the changes to the public procurement rules from 

the perspective of practitioners undertaking public procurement and those who advise on the 

procurement process. 

 

Due to the small sample of participants I have not opted to present the responses as 

percentages and have therefore mentioned the number of participants commenting on or 

responding to any issue rather than based on a percentage. 

 

I stated the anonymity of participants when they were recruited for the research which was 

again confirmed in the Participation Information Sheet sent to each of the participants in 

advance of an interview to encourage them to be candid in their comments.  The responses of 

the participants are presented using a specific referencing system with the acronym PE for 

Procuring Entities and CL for Consultants and Legal Advisers.  The participants in each 

category are numbered consecutively according to the order in which they were interviewed. 

 

As noted in the Literature Review in Chapter 1, there is a scarcity of scholarship covering EU 

public procurement law, as well as a scarcity of scholarship dealing with the practical 

implementation of UK procurement law.  In relation to this literature the most noteworthy is 

perhaps the two books by Arrowsmith.  While these books provide a detailed analysis of 

black letter law, they do not however examine the impact of the laws in practice.  There is 

therefore a significant gap in the knowledge which this thesis seeks to address by making 

available in the scholarship, for the first time, the unique perspectives of procuring entities 

and consultants and legal advisers, obtained through qualitative interviews. As far as the 

researcher is aware, no other work of scholarship has made these important perspectives on 

the practical implementation of procurement law in the UK available before. 

 

These perspectives are presented within the six sections referred to earlier, namely: 

 

5.2.1 A General questions on related issues to the research. 

5.2.2 B Selection Criteria 

5.2.3 C Contract Award Criteria 

5.2.4 D Framework Agreements 
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5.2.5 E Abnormally Low Tenders 

5.2.6 F Conclusion question on the four themes in Sections B to E inclusive. 

 

5.2 Responses of the participants and analysis of their comments 

 

5.2.1 Section A – General questions on related issues to the research 

 

Q.A1 Can you provide a reasonable estimate of the total number of above threshold public 

procurements conducted by you on behalf of your organisation and the number of 

Clients you have provided advice to since the introduction of the Public Sector 

Directive 2014 and the PCR 2015 which transposed the Directive into law in England, 

Wales and Northern Ireland. 

 

Responses from procuring entities 

 

Participants PE03, PE05, PE06, PE07 and PE14 all confirmed that since the new rules they 

had each undertaken between 15 and 30 above threshold procurements covering services, 

works and supplies.  Participant PE11 stated they had only undertaken 4 above threshold 

procurements but participants PE01, PE02 and PE12 said that their organisations had each 

undertaken between 70 and 80 above threshold procurements.  One participant PE08 

confirmed that they had undertaken in excess of 100 above threshold procurements.  

Participants PE12 and PE14 both stated that they had also undertaken public procurements in 

connection with Dynamic Purchasing Systems518 and several below threshold 

procurements.519 

 

Participants PE09, PE10 and PE13 stated that had procured only Framework Agreements 

under the new rules and the quantities were given as 6, 7 and 15 respectively. 

 

 

 
518 Article 34 of the Directive 2014/24/EU and Regulation 34 of the PCR 2015. 
519 Article 4 of the Public Sector Directive sets out the threshold limits for public works contracts, public supply 

and service contracts for central government and sub-central contracting authorities together with public service 

contracts for social and other specific services listed in Annex XIV to the Directive and Regulation 5 of PCR 

2015 refers to the amounts in Article 4 and the value in pounds sterling to be taken to the value determined by 

the Commission and published from time to time in the Official Journal in accordance with Article 6 of the 

Directive. 
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Responses from consultants and legal advisers 

 

The participants who were legal advisers stated that they had been requested to advise on 

over 150 procurements each since the new rules came into operation.  Some of the areas 

covered by the advice are contained within responses to questions in Sections B to F 

inclusive in this section of this Chapter. 

 

Participants CL03, CL04, CL05, CL06 and CL13 confirmed that they had each been involved 

in between 20 and 25 procurements.  Participants CL01, CL02, CL09 and CL10 stated that 

they had each undertaken between 50 and 100 procurements since the introduction of the new 

rules. 

 

One participant CL07 stated that they had only been involved in 6 above threshold 

procurements but a number of below threshold procurements. 

 

All the participants who are Consultants in this category confirmed that they had in the main 

been involved in the procurement of works and services. 

 

Analysis 

 

This first question in the general section of the Interview Guide was a lead in question to 

obtain details of the public procurements in which the participants had been involved so that 

their experience of and levels of knowledge and understanding on the operation of the new 

rules in practice could be considered.  The experience of the use and the effect of the new 

rules in practice is a fundamental element of the research to show an understanding and 

knowledge of the effect of the changes covered by specific theme questions in the Interview 

Guide. 

 

The responses of all the participants in both categories showed through the number of 

procurements in which they had been involved that they had extensive experience of the 

procurement process. 
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Q.A2 Do you consider that the introduction of the new procurement rules has simplified the 

operation of the procurement process and made their use more flexible? 

 

Responses from procuring entities 

 

(a) Simplification of the operation of the new rules introduced by Directive 2014/24/EU 

and PCR 2015. 

 

In relation to the new rules simplifying the operation of the procurement process 7 of the 14 

participants agreed but one participant said “in some areas we have found this to be the case 

but overall we did not deem the old procurement rules to be restrictive but some of the new 

rules have been found to be quite restrictive and made conducting procurements more 

complicated”.  Participant PE06 said “the major areas of simplification had been found to be 

the introduction of the ‘light-touch regime’520, Regulation 72,521 and the new ‘competitive 

procedure with negotiation’”522.  Participant PE06 said “the addition of Part 4 to the PCR 

2015 was positive and simplified the procurement procedures as with reserved contracts for 

certain services.”523 

 

One participant said that overall they considered the new procurement rules are now more 

transparent in use.  Participant PE09 said “the introduction of the Standard Selection 

Questionnaire at selection stage of the new rules has simplified our procurements and made 

the process more transparent”. 

 

Participant PE10 said “a clearer framework for use has been provided by the rules which can 

be operated so I think the rules are now simpler and clearer although they can still be 

improved but they are certainly an improvement”.  Another participant PE12 said “we 

consider the rules have not made the process more difficult than before but where they have 

been made a little simpler, the changes were not ground-breaking in practice”. 

 

 
520 Light-touch regime for Health, Social, Education and certain other Service Contracts as set out in Schedule 3 

of the PCR 2015 (Annex A).  There is in Articles 26 and 48 of the 2014 Directive a lighter procurement regime 

for non-central Contracting Authorities. 
521 Article 72 of the 2014 Directive and Regulation 72 of the PCR 2015 – Modification of Contracts during their 

term. 
522 Article 29 of the 2014 Directive (Regulation 29 of the PCR 2015). 
523 118th Recital and Article 77 of Directive 2014/24/EU (Regulation 77 of the PCR 2015). 
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Participant PE01 said “I consider the procurement process is now harder and the rules have 

not been simplified or made the process more flexible”.  This view was also held by 

participant PE13 who also stated that the rules are still complex and in places leave room for 

interpretation which requires more legal advice than under the old rules.  Participant PE07 

said “no, they are not simplified and if you want to simplify do not provide a 127-page 

document which due to its content needs advice from lawyers and consultants.”  Participants 

PE01, PE11 and PE13 stated they did not accept that the rules had been simplified, however 

the only area which they considered have been simplified in operation was the use of the 

Dynamic Purchasing System process.   

 

(b) Flexibility of the new rules 

 

In relation to making the rules more flexible participant PE07 agreed that the implementation 

of the competitive process with negotiation was “an important change”.  Participant PE12 

also agreed the rules are more flexible but further improvements could have been made to 

assist users in the procurement process.  Participants PE01, PE11 and PE13 did not accept 

that the rules had been made more flexible. 

 

Responses from consultants and legal advisers 

 

(a) Simplification of the new rules 

 

As noted, there were 13 participants in this category, 9 of these participants mentioned that 

the new rules had simplified the procurement process.  In this group participant CL01 said 

“we think the new regulations have a positive impact on procurement”, and similarly 

participant CL04 also remarked that “the new rules had achieved some simplification but in 

other areas the rules have been made more complex”. 

 

Participant CL05 said “I think the rules are now more transparent and there is now a clearer 

process for Article 12 (Regulation 12)524 “(public contracts between entities within the public 

sector)  Participants CL06 and CL09 welcomed the introduction of a Competitive procedure 

 
524 Article 12 of Directive 2014/24/EU and Regulation 12 of the PCR 2015 – Public contracts between entities 

within the public sector. 
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with negotiation with participant CL09 saying that there is nothing simple in public 

procurement but it is often how complex a contracting authority makes a procurement when 

undertaking the procurement process.  Participant CL09 also stated that simplification had 

been assisted by the introduction of electronic communication and referred to Article 53 

(Regulation 53)525 in relation to the electronic availability of documents.  This statement was 

confirmed by participant CL04 who also said that come contracting authorities were looking 

at creative ways of not having everything absolutely ready when the contract notice is 

published to meet the availability of procurement documents requirement.  Participant CL08 

confirmed the benefits of Article 53 (Regulation 53) and the introduction of the Selection 

Questionnaire and Competitive procedure with negotiation. 

 

Participant CL07 said he considered the new procurement rules had not made a lot of 

difference but there are benefits to Regulation 53.  Participant CL10 said the new rules had 

not simplified the procurement process.  In relation to Regulation 53 participant CL02 said 

“the introduction of Regulation 53 (on the availability of procurement documents) has not 

simplified the procurement process but has added complication in practice.” 

 

Participant CL03 said that the introduction of the new rules had made very little difference to 

their procurement process although Regulation 84526 about reporting and a requirement to 

advertise on Contracts Finder527 in accordance with Regulation 106 had not assisted the 

procurement process. 

 

(b) Flexibility of the new rules 

 

In relation to whether the changes have made the use of the rules more flexible, one 

participant CL02 considered that the rules make the process slightly more flexible but not to a 

great extent.  4 other participants said the rules were more flexible.  Participant CL11 said 

there was no significant difference regarding flexibility in the terms of the standard procedure 

used in the procurement process.  Participant CL13 said some of the rules are now less 

 
525 Article 53 of Directive 2014/24/EU and Regulation 53 of the PCR 2015 – Electronic availability of 

procurement documents. 
526 Article 84 of Directive 2014/24/EU and Regulation 84 of the PCR 2015 – Reporting and documentation 

requirements. 
527 Regulation 106 of the PCR 2015 – Publication of information on Contracts Finder where contract notices are 

issued.  This is an additional rule for Part 2 Procurements to be found in Part 4 – Chapter 7 of the Regulations 

and is specific to the PCR. 
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flexible and participant CL12 said flexibility had only been introduced at post-tender stage 

and not in the procurement process. 

 

Analysis 

 

This question was set in the Interview Guide as a lead in question to explore whether the 

introduction of the new procurement rules had simplified the operation of the procurement  

process in practice and provided more flexibility in use. 

 

In relation to the new rules simplifying the operation of the procurement process, there were 

concerns across both categories however there were still some questions as to the level of 

simplification in use and points raised that the new rules were not ground-breaking in 

practice.  There was also the reverse view that in practice the procurement procedures were 

now harder and further that the rules have not simplified or made the procurement process 

more flexible. 

 

In relation to specific changes to the rules there was little reference by the participants in 

practice to the many reforms and modifications covered by the Directive and the Regulations 

which would have any effect on the operation and delivery of procurements.  Reference was 

however made to a limited number of changes such as the light-touch regime, Articles 12, 53, 

72, 84 and 106 (Regulations 12, 53, 72, 84 and 106 respectively) and the new competitive 

procedure with negotiation available to contracting authorities.  It is notable that other 

changes to the procurement rules which were designed to simplify and make more flexible 

the operation of the procurement process where not highlighted by participants in their 

responses.  For instance, the participants did not mention that there was simplification of the 

procurement process or flexibility in areas such as  

• conflicts of interest,528  

• pre-procurement market engagement,529  

• the shortening of maximum time limits which contracting authorities must allow for 

economic operators to respond to notices to submit tenders,530  

 
528 Article 24 of the Directive 2014/24/EU (Regulation 24 of the PCR 2015). 
529 Article 40 of the Directive 2014/24/EU (Regulation 40 of the PCR 2015). 
530 80th Recital, Article 27 of the Directive 2014/24/EU (Regulations 26-32 of the PCR 2015). 
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• the new choice of award procedures531  

• that bidders can be excluded for past performance 

• clarification on irregular and unacceptable tenders532 

• new offences under the exclusion grounds provision533. 

 

The analysis of the responses indicated a lack of familiarity with all the changes to the new 

rules. 

 

 

Q.A3 Did the introduction of the new procurement rules lead to either new training 

procedures / techniques or retraining procedures for your procurement team to meet 

the changes? 

 

Responses from procuring entities 

 

Seven of the participants in this category stated that they had carried out training for their 

staff on the new rules.  In relation to individual participants PE08 said “a detailed training 

regime on the application of the new rules especially in the areas of Competitive procedure 

with negotiation and the ‘light-touch regime’ provisions was undertaken as we also procure 

social and associated services and we have used the training to build on knowledge 

previously held on public procurement”.  Participant PE12 said “that training was provided 

for some of their staff, the first training on public procurement we have ever undertaken”. 

 

Participant PE02 said they had set in place and then undertaken a retraining programme to 

cover the changes in the rules.  One of the participants PE03 said “they had only undertaken 

refresher training” and participant PE11 stated they had undertaken limited training for their 

staff.  Participant PE14 only carried out initial training sessions which were then developed 

by their own lawyers and through the Local Government Association.  Participant PE13 said 

that they undertook some retraining but had specific training on the procurement of 

Framework Agreements. 

 
531 Article 59 paragraph 6 and Article 6 of the Directive 2014/24/EU (Regulation 67 of the PCR 2015). 
532 Regulation 26(5) of the PCR 2015. 
533 100th Recital, Article 57 paragraphs 1(d) and (f), 105th Recital paragraph 6 and Article 61 of the Directive 

2014/24/EU (Regulations 57 and 61 of the PCR 2015). 
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Participant PE09 said they had not undertaken any formal training processes and participant 

PE10 stated they did not carry out any training or retraining in relation to the new rules. 

 

Responses from consultants and legal advisers 

 

Participants CL01, CL02, CL05, CL08 and CL09, all of which are consultants, confirmed 

that they recognised the need for training and their organisations had undertaken new training 

to help them to better understand the rules.  From this group participant CL02 said “we have 

undertaken a large amount of both training and retraining of staff”.  Participant CL03 said 

“we did not carry out any formal training or retraining but obtained limited advice from our 

legal advisers”. 

 

Participant CL04 said “after reviewing the rules we were able to put them into use as the new 

rules had not significantly changed enough for undertaking either any training or 

retraining”.  Participant CL06 said “as the new rules were similar, we only considered the 

elements of the revised time scales and the new provisions of Competitive procedure with 

negotiation and Innovation Partnership”534.  Participant CL07 said “we did not undertake 

any training or retraining procedures as following review we became aware of the changes 

to be implemented”.  Participant CL10 said “we basically retrained ourselves with limited 

advice from a leading firm of procurement lawyers”. 

 

Participant CL08 said that “in addition to initially undertaking training on the new rules we 

subsequently ran awareness training sessions for a number of our clients.” 

 

When questioned none of the Legal Advisers in this category provided information on any 

training or research they had undertaken in relation to the new rules. 

 

Analysis 

 

This question was set in the Interview Guide to explore how the participants obtain their 

knowledge on the new procurement rules, their responses being considered with Question 

 
534 Article 31 of the Directive 2014/24/EU (Regulation 31 of the PCR 2015). 
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A4.  Training and development of those involved in the procurement process not only 

provides knowledge and development of staff and management but also sets the goals for 

efficiency and to assist all those involved in performing their duties. 

 

A total of 12 of the participants across both categories stated that they had undertaken 

training for their staff on the new procurement rules.  Only one participant confirmed that 

they had undertaken a detailed training regime and another participant stated that for some of 

their staff it was the first training on public procurement they had ever undertaken.  This 

raises a question on the level and expertise of the staff being employed to undertake public 

procurement even under supervision. 

 

Although one participant had undertaken a retraining programme, several other participants 

in both categories had not undertaken any training or retraining on the new rules whilst others 

considered that as the rules had not significantly changed, they did not warrant any training or 

retraining. 

 

It was significant to note that whilst some respondents considered certain changes to the rules 

required training, other respondents stated that they had trained themselves or received 

limited training.  A number of respondents also stated that no training or retraining was 

required at all in relation to the new rules. 

 

The introduction of the new procurement rules places a high level of requirement on 

organisations for the training of staff so that they can fully understand all the changes, 

reforms and modifications to the rules and their impact on the operation of the procurement 

process and the delivery of the contract to be awarded.  The training on such important 

matters should be provided to all levels of staff as in relation to skilled and experienced staff 

it has been said that currently the public purchasing (procurement) sector is experiencing a 

skills gap.535  As the public sector continues to find it hard to attract and retain staff,536 

training to provide skills and expertise is extremely important and the responses of 

participants support this statement. 

 
535 Leanne Edwards, ‘Dynamic Purchasing Systems and the Death of procurement frameworks’, available at 

www.procurious.com/procurementnews/dynamic-purchasing-systems-and-the-death-of-procurement-

frameworks p3. 
536 Joshua Pritchard and Rose Lasko-Skinner : Please procure responsibly : The state of public service 

commissioning (The Reform Research Group 2019) 33. 

http://www.procurious.com/procurementnews/dynamic-purchasing-systems-and-the-death-of-procurement-frameworks
http://www.procurious.com/procurementnews/dynamic-purchasing-systems-and-the-death-of-procurement-frameworks
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Despite investment, public bodies continue to have difficulty in recruiting and retaining 

skilled and qualified staff who can undertake and apply the new rules in the procurement 

process.  The resultant failures and lack understanding I have found in practice are set out in 

section 2 of Chapter 2.  It was from this list that I selected the four themes for my research 

which is detailed in section 2 of Chapter 3.  The technical nature and the need to comply with 

legislation and regulations the recruitment and retention of suitably qualified and experienced 

procurement staff is essential for public bodies.537  This supporting statement relates to the 

Welsh Government, however the principle is applicable to all public bodies undertaking 

procurement in the public sector. 

 

 

Q.A4 If the answer is Yes, what type of training or retraining procedures were adopted? 

 

Responses from procuring entities 

 

The participants who stated that they undertook training on the new procurement rules 

confirmed that the training took the form of training sessions, some in-house and some 

external, workshops and briefings given or held by training specialists such as the CCS538 or 

procurement lawyers.  Some of the training however was said to be limited.  Participant PE01 

said “they accessed some shared training on procurement” 

 

Participant PE13 who was from a Central Purchasing Body stated that most of their training 

sessions related specifically to changes in the rules on Framework Agreements.  Participant 

PE02 said their retraining sessions given by a specialist were on specific areas such as the 

affect the changes in the rules would have on their documentation.  Participant PE12 stated 

some of their training was undertaken at networking sessions. 

 

Participants PE08 and PE14 said that following the initial training they have undertaken 

regular training sessions with both internal and external training providers. 

 

 
537 Auditor General for Wales, ‘Public Procurement in Wales’ (Welsh Audit Office 2017) 71. 
538 Crown Commercial Services 
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Responses from consultants and legal advisers 

 

The participants who had stated that they undertook training on the new rules confirmed that 

the training took the form of training sessions, workshops and briefings, albeit on a limited 

basis.  Participant CL03 said “the training operated for staff only comprised being briefed by 

the person in charge of the procurement team”. 

 

Several of the participants who had undertaken training on the new rules confirmed that they 

continued with the initial training by way of continuous professional development, attending 

courses and briefings on case law run by legal advisers. 

 

Analysis 

 

This question from the Interview Guide is linked to Question A3 on whether the introduction 

of the new procurement rules lead to new training/techniques or retraining for the 

procurement team to meet the changes. 

 

Some participants mentioned the areas of the training provided but no details as to the 

content, number or duration of the sessions or workshops undertaken were provided.  No 

details were volunteered as to whether training provided just related to the new rules and case 

law.  There was also no reference to training on the operation of the new rules in practice 

with examples of how the rules should be applied in all stages of the procurement process to 

ensure the procurement but especially whether the award criteria is legal and public resources 

are being spent in line with applicable criteria. 

 

The responses received from participants only confirms my experience in practice that 

practical training on the application of the rules focusing on the procurement process is 

required.  The absence of practical training I intend to address by the development of a 

practical training programme with an operational toolkit with technical support. 

 

Summary and overview of this Section A 

 

With respect to this Section A (General questions on related issues to the research) one of the 

most important findings of this research is that, even though the participants all had extensive 
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experience of the procurement process, in practice, the majority of respondents demonstrated 

a lack of familiarity with all the changes to the new rules. This is a very important finding 

because, while in theory the introduction of the new procurement rules were intended to 

simplify the operation of the procurement process and provide more flexibility in use, in 

practice, because of the lack of familiarity of procuring entities and consultants and legal 

advisers with the new rules, this objective was not being achieved in practice. This is a key 

finding which, as far as the researcher is aware, has not been made elsewhere in the 

scholarship. 

 

Another significant finding of this research is that, in spite of this lack of familiarity with the 

new rules, training on the new rules is only offered occasionally to procuring entities, and 

consultants and legal advisers, even though some respondents considered that training was 

highly desirable. Some respondents stated that they had trained themselves or received 

limited training.  Several respondents also stated that no training or retraining was required at 

all in relation to the new rules. 

 

Finally, another significant finding of this research which is reflected further from the 

responses to Sections B to F, is that there were generally mixed and contradictory views as to 

whether or not the new rules had indeed brought more simplification and flexibility to the 

procurement process. This is a very important finding, as it calls into question the objective 

of the new rules to bring in simplification and flexibility into the procurement process. As far 

as the researcher is aware, no existing work of scholarship has made a similar finding based 

on empirical evidence. This thesis therefore makes an important contribution to knowledge in 

this regard. 
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5.2.2 Section B Selection Criteria 

 

Q.B1 Although the general headings of Selection Criteria are similar under the previous 

rules, the list of possible Selection Criteria is still an exhaustive one.  How does your 

organisation select the Criteria for each individual procurement? 

 

Responses from procuring entities 

 

In relation to the selection of criteria for each individual procurement, all 14 participants in 

this category agreed that the general headings of Selection Criteria are similar to those in the 

previous rules.  With the exception of participant PE09 who uses PAS91 for every 

procurement as a policy of their organisation, all the participants now follow the statutory 

guidance on supplier selection stage in the form of the Standard Selection Questionnaire 

issued by the Crown Commercial Service (CCS) to comply with the guidance issued.539  On 

the subject of the similarity between the selection criteria in the current rules and those in the 

old rules, PE04 confirmed that the selection criteria had not changed dramatically between 

the old and new regulations.  This participant did however note that with the introduction of 

the CCS Selection Questionnaire they had changed their own standard questions to line up 

with the questions in the CCS Selection Questionnaire.  Importantly the participant noted that 

they now ensure that the questions in the Selection Questionnaire are relevant to the 

procurement and proportionate to the procurement being considered.   

 

In relation to the use of the CCS Selection Questionnaire in practice, one participant 

PE02said “at first we did not use the Selection Questionnaire because we thought that it was 

quite restrictive to try and change some of those additional elements.  However, we have 

subsequently taken some additional legal advice and now find that if the questions that we're 

wanting to ask are topic related to the fair work in question, there's not an issue with the 

change if they are linked to that which is being procured.”  

 

 
539 Crown Commercial Service, Procurement Policy Note : Standard Selection Questionnaire Action Note 8/16, 

2016. 
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Another participant PE06 raised a concern in the Selection Questionnaire, “As from the 

grounds stated you cannot deviate from section one and two, this is very onerous and there 

are some areas of ambiguity when providing detailed information.”  

 

As a result of the statutory guidance to be followed by the introduction of the Selection 

Questionnaire at selection stage, participant PE01 stated that as part of the action at this stage 

they now undertake a formal market consultation before starting the procurement process and 

participant PE07 said “We now look at what the business needs, and then we will select the 

criteria based on the individual needs of the business”.  This point was confirmed by 

participant PE14 who stated that before completing the Selection Questionnaire they work 

with stakeholders and then prepare the selection criteria so that it is unique to the 

procurement. 

 

Participants PE05, PE10 and PE13 said in respect of Selection Criteria that they use both 

PAS91 and the Selection Questionnaire dependent on the procurement.  Participant PE11 

stated that they use PAS91 in the main but have also on a limited number of instances used 

the Selection Questionnaire.  Participant PE09 said its organisation only operates PAS91 for 

works, services and supplies as it provides a level playing field across all the procurements. 

 

Responses from consultants and legal advisers 

 

When asked how do you choose the Selection Questionnaire for each individual procurement 

three of the participants in this category who are all legal advisers remarked that they rarely 

advise on selection criteria or the selection stage as this was undertaken by their Clients.   

 

One participant CL08 (a legal adviser) who has been instructed on several occasions to advise 

on selection criteria and completion of Selection Questionnaires said “we review the guidance 

issued with the Selection Questionnaire and consider it against the procurement to be carried 

out based on it being reasonable and proportionate to the procurement.”  Six of the 

participants mentioned that they followed the statutory guidance in the CCS Selection 

Questionnaire to meet selection criteria.  Participant CL02 said “the CCS Selection 

Questionnaire provides a lot of choice and indicates what can and cannot be asked but in 

certain areas offers no flexibility which is a concern when completing the document.  

Obviously, the criteria have to be relevant to the subject matter.” 
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Participant CL01 also noted that they use both the CCS Selection Questionnaire and PAS91 

to choose selection criteria, however before compiling the CCS Selection Questionnaire they 

have meetings and workshops with their Clients to go through all the selection criteria 

available and determine those criteria appropriate for the type of procurement.  In certain 

cases, other criteria were added if required.   

 

In addition to the points made by participant CL08 and participant CL01, Participant CL10 

noted “for their Clients they have developed a sort of quasi selection questionnaire which 

basically mirrors the CCS Selection Questionnaire that collects the required information.  

PAS91 has in the past been considered and, in some instances, they have used it for the 

selection criteria.” 

 

Participant CL06 said “the CCS Selection Questionnaire is a starting point but in terms of 

further selection criteria to those contained are often difficult and we have to discuss and 

agree with the Client”.  However Participant CL04 stated “we do not use the Selection 

Questionnaire but follow PAS91 which although very cumbersome and wordy gives you a 

better opportunity, but the questions do then separate the wheat from the chaff.  As all the 

selection criteria is covered, they only add two or three selection questions although some of 

our Clients have not allowed us to edit PAS91 in any way, so we have followed these 

instructions.”  Another participant CL07 said “they found PAS91 to be far too complicated 

and with the selection criteria was not relevant to what is being procured” and participant 

CL09 said “PAS91 has too many sections including areas specifically applying to central 

government only and has to be carefully reviewed”. 

 

The other 11 participants all agreed that the general headings were similar to those in the 

previous rules.  Participant CL09 confirmed they used PAS91 at selection stage but for 

certain non-construction procurements they use the CCS Selection Questionnaire. 

 

Analysis 

 

All the participants in the category of procuring entities and 11 of the participants in the 

second category of consultants and legal advisers agreed that the general headings for 

selection criteria are like those under the previous rules.  None of the participants referred to 
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changes under the new rules in relation to both mandatory and discretionary exclusion criteria 

in Article 58 of Directive 2014/24/EU or Regulation 58 of the PCR 2015.  In this regard 

participants did not query the structure of the CCS Selection Questionnaire but relied on the 

contact.540  It was accepted by participants that the selection stage is key in gathering 

information and to make assessments of prospective economic operators before proceeding to 

the next stage which covers reviewing track records, financial and economic information on 

economic operators and whether they can meet the various criteria.  Participants recognised 

the importance of selecting the correct criteria for assessing suitability under the Open 

Procedure or using the appropriate criteria for short listing or invitation, but no specific 

reference was made by most participants to any procedures followed or operated by their 

organisations at this stage in a procurement. 

 

The selection stage for public procurements is based in the main on the CCS Selection 

Questionnaire.541  This document containing statutory guidance ‘on the process for the 

selection of economic operators.  Within the guidance there is also reference to PAS91542 

which has a limited operational base as stated in the document and covers works contracts 

and contracts for goods and services needed in relation to works contracts.  The use of the 

CCS Standard Selection Questionnaire or PAS91 was recognised by all but four of the 

participants who undertake public procurement.  There was a strict reliance placed on the 

selection criteria contained within the CCS Standard Selection Questionnaire and PAS91 by 

participants.   

 

In relation to the CCS Standard Selection Questionnaire specific reference was made to the 

content of Part 1 (potential supplier information) and Part 2 (exclusion grounds) of the 

Selection Questionnaire but not to the limited changes or additions to the questions in Parts 1 

and 2 permitted to be made.  It was however recognised by participants that some deviations 

are permissible in Part 3 of the CCS Selection Questionnaire, where set out in the Guidance 

Notes to the CCS Selection Questionnaire and that they must be reported.  Participants did 

recognise  that this Part 3 was an extremely important element of the selection stage. 

 

 
540 Sue Arrowsmith, The Law of Public and Utilities Procurement Regulation in the EU and UK (3rd ed, 1(11) 

Sweet & Maxwell 2014) 1186-1187 
541 Crown Commercial Service, Procurement Policy Note : Standard Selection Questionnaire Action Note 8/16,  

2016. 
542 Publicly Available Specification PAS91 : 2017 + A1 : 2017, British Standards Institution. 
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It was noted that several participants that they had prepared additional project specific 

questions relating to the potential economic operator’s professional or technical ability, but 

few mentioned that any such questions must be relevant and proportionate to the contract.  

There was however reference made to the type of additional questions to be asked which 

would then become a specific selection criterion. 

 

Several of the participants stated that they have used formal market consultation prior to the 

settlement of the selection criteria in the Selection Questionnaire and others said they 

consulted with clients and stakeholders on areas which could be considered as additional 

selection criteria.  In either case no specific examples were provided to show how the 

requirements were then selected for criteria in respect of a procurement and the methodology 

to show they meet the proportionality and relevancy tests. 

 

From the responses to this particular question some participants considered that the structure 

of the two mandatory documents at selection stage, these being the CCS Selection 

Questionnaire and PAS91, had simplified the selection stage of a procurement.  A few of the 

participants considered that the use of such documents made the selection stage more difficult 

and did not provide flexibility which they considered had been available in the past. 

 

 

Q.B2 There have been changes in the new rules in relation to financial and economic 

criteria.  How has your organisation addressed the criteria especially in relation to 

Contracts in Lots and reviewed the forms of evidence which are required to be 

provided at Selection stage? 

 

Responses from procuring entities 

 

Regarding how the changes in the new rules in relation to the financial and economic criteria, 

all the participants in this category stated that they followed the required criteria for financial 

and economic standing which were either set out in Section 4 of Part 6 of the CCS Selection 

Questionnaire or Module C2 in PAS91. 

 

One participant PE08 stated that “the finance questions in the Selection Questionnaire were 

very vague, incredibly weak for evaluation and hindered the process and although set to 
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benefit SMEs were in fact very complicated from an economic operator’s perspective”.  

Accordingly, this participant stated they used a new tool with an additional set of new criteria 

for their specific procurements which is provided to economic operators at selection stage for 

completion.  This document also contained the methodology of evaluation and the ratios to be 

operated in  respect of assets and liabilities. 

 

In respect of the specific financial and economic criteria in the rules a change that was 

referred to by only 6 of the participants was in relation to the minimum yearly turnover that 

economic operators are required to have, this being not exceeding twice the estimated 

contract value.543  This matter was queried by two of the participants in relation to 

Framework Agreements which although an estimated total value could be calculated, this 

could however be disproportionate and be a barrier for many economic operators.  

Participants PE04, PE05, PE06 and PE08 all mentioned a further change concerning the use 

of ratios between assets and liabilities which are to be taken into consideration together with 

the methodology for such consideration. 

 

One participant PE04 said “our approach to evaluation for financial criteria had not changed 

under the new rules”.  PE05 said they always requested further financial and economic 

information to that referred to in the Selection Questionnaire as they consider the 

requirements were not sufficient.  In relation to thresholds for turnover, PE06 stated that they 

did not state a requirement for twice the estimated turnover but indicated either a one or one 

and a half times calculation.  Participant PE07 who follows Module C2 of PAS91 stated they 

issued supplementary questions and required further financial information to that covered in 

PAS91. 

 

Participants PE12 and PE13 said “the financial and economic criteria set out in the Selection 

Questionnaire was a grey area of public sector procurement with regards to the requirements 

and evaluation process”.  PE13 also confirmed this point when using PAS91. 

 

In respect of contracts divided into lots participants stated they either applied the minimum 

yearly turnover for each lot or combined the overall value of all the lots against the minimum 

turnover test. 

 
543 Article 58(3) of Directive 2014/24/EU and Regulation 58(9) of the PCR 2015. 
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The forms of evidence required from economic operators where financial information is to be 

provided under PAS91 was said to be reviewed by accountants or accounting staff and 

considered against Credit Agency Reports and other financial data.  In relation to the 

operation of the CCS Selection Questionnaire where financial information is not required to 

be submitted unless specifically requested, participants said they used only confirmation of 

available Credit Agency Reports and checks.  Where required specific financial information 

is requested with full checks undertaken on those economic operators selected before 

confirmation and further financial information is requested. 

 

Responses from consultants and legal advisers 

 

In relation to changes in respect of economic and financial standing, three of the participants 

who are all legal advisers confirmed that they had not been asked to advise clients on the 

application or evaluation of financial and economic criteria.  Except for CL09, all the other 

nine participants in this category stated that they follow the requirements of Section 4 in Part 

6 of the CCS Selection Questionnaire in relation to financial and economic standing criteria.  

One participant CL09 stated that they use Module C2 in PAS91 for the financial and 

economic standing criteria but are often required by their clients to add additional financial 

requirements to suit.  Participant CL03 confirmed that they consider the questions in the CCS 

Selection Questionnaire are not detailed enough to meet their requirements and so provide 

several other financial questions to those in the CCS Selection Questionnaire.  These 

additional questions they considered where reasonable and proportionate to the type of 

contract being procured. 

 

In relation to the specific financial and economic criteria in the rules, all the participants were 

aware of the minimum yearly turnover that economic operators/suppliers are required to 

have, which is not exceeding twice the estimated contract value.  Only participant CL04 

referred to ratios between assets and liabilities being taken into consideration as the specified 

methodology of evaluation.  Participant CL04 also said “that our approach has not changed 

between the old and new rules but our pre-set financial criteria which is additional to the 

Selection Questionnaire could be varied from contract to contract”. 
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Participant CL06 stated that they always include within the Selection Questionnaire reference 

to a turnover test based on one time or one and a half times but not twice the estimated 

contract value.  Participant CL10 stated that most of their clients set a requirement for the 

criteria to include a provision for ‘Constructionline’ certification for economic operators 

which is then taken into consideration in the evaluation process. 

 

In respect of contracts divided into lots, participant CL01 said they estimate the financial 

threshold per lot and evaluate accordingly.  The remaining nine participants said they would 

treat each lot on its own financial merits and apply either the minimum yearly turnover rule 

per lot or combine the overall value of all the lots against the minimum turnover test. 

 

Regarding forms of evidence required at selection stage, where financial information is to be 

provided under PAS91 clients of the participants carried out Credit Agency checks and / or 

analysis by accountants or client’s financial teams.  When operation of the Selection 

Questionnaire had been made dependent on the requirements of the clients, a credit check 

was undertaken and where required financial information requested to be provided by the 

economic operator, this was sought at that time. 

 

Analysis 

 

All the procuring entities and other participants who are consultants confirmed that they use 

the requirements set out in either the CCS Selection Questionnaire or PAS91 for economic 

operators to complete.  Under PAS91supporting financial and economic standing information 

is required to be returned.  It was however noted that the minimum requirements for financial 

and economic standing in PAS91 was not enough and further financial information was 

requested.  In this regard no details were provided of the type of information sought.  This 

information in my experience relates to assets and liabilities together with ratios and often 

management accounts are requested especially if financial accounts are out of date. 

 

In relation to the Selection Questionnaire, participants said that even though the submission 

of financial information was a requirement, it did not impose specific requirements including 

documentation which would ensure that the economic operators possessed the necessary 

economic and financial capacity to perform the contract.  This includes annual accounts and 

ratios between assets and liabilities and the information for evaluation and any specific 
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criteria specified by the contracting authority, so they are transparent, objective and non-

discriminatory.  This specific requirement complies with Article 58(3) of Directive 

2014/24/EU and Regulation 58(10) of PCR 2015. 

 

Although the participants referred to the minimum yearly turnover rule, they did not state that 

in clearly justified cases dependent on the special risks attached to the nature of the works, 

services or supplies, this rule could be changed.  In this regard contracting authorities must 

state their main reasons in the procurement document.  I have found that this requirement 

which is covered in Article 58(3) of Directive 2014/24/EU and Regulation 58(9) of PCR 

2015  is not known by those undertaking procurements and is however only applied if 

specifically drawn to their attention. 

 

None of the participants referred to the optional provision in the CCS Standard Selection 

Questionnaire or PAS91 that an economic operator may be allowed to demonstrate through a 

parent company guarantee that it has the necessary financial resources at its disposal. 

 

In respect of where a contract is divided into lots, a procedure which the Regulations include 

as a drive to encourage small economic operators, participants only touched on the clear 

provisions in Article 58(3) of Directive 2014/24/EU and Regulation 58 of PCR 2015 for the 

application of the economic and financial requirements to each individual lot.  The new rules 

do however cover contracts based on framework agreements together with the methodology 

to be applied but this provision was only mentioned by one participant. 

 

Participants did not refer to the fact that any minimum financial requirement should be 

clearly stated and the methodology for assessing economic and financial standing must be 

clearly described.  No participant stated that the questions in the Selection Questionnaire 

assume that the information will only be required from the winning economic operator.  In 

addition, no participant referred to the method of financial assessment operated depending on 

the requirements, however if a different method of financial assessment is used to that in the 

Selection Questionnaire then this needs to be reported as a deviation. 

 

The failure of participants in their responses to this question to mention the points I have 

highlighted.  I consider this is attributable to a lack of awareness by those undertaking the 

procurement process of the intricacies of the rules.  In addition, several participants appeared 
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to follow systems in their own organisations whether or not the procedure took into 

consideration full compliance with the rules.  There is the need in relation to lack of 

awareness and operation of the rules for training on not only understanding the rules but the 

application of the rules in practice. 

 

 

Q.B3 How has your organisation considered and verified technical and professional ability 

of economic operators including their efficiency, experience and performance in 

previous contracts? 

 

Responses from procuring entities 

 

Except for participant PE04, the other participants stated that they drafted additional project 

or category specific related questions and added to the general in Section 6 in Part 3 of the 

CCS Selection Questionnaire or Module C1 in PAS91.  These participants confirmed this was 

to better establish professional or technical ability.  Participant PE10 considered the basic 

questions in the Selection Questionnaire are too generic and not helpful and so additional 

questions have to be asked.  Participants PE02 and PE05 stated they ask very detailed 

questions in addition to the CCS Selection Questionnaire and PAS91 and then evaluate these 

and take up the references which have been requested to be provided by economic operators.  

Participant PE04 confirmed they rely wholly on the responses of economic operators to the 

questions in the Selection Questionnaire and only undertake a limited evaluation. 

 

Participant PE05 stated they have prepared a detailed template for evaluation and for each of 

the references.  Participants PE07, PE08 and PE10 all take up references and evaluate but 

participant PE09 does not now require references at selection stage.  Participant PE14 stated 

that they have a rigid approach in the evaluation of the additional or supplemental questions 

and often use weightings in the scoring and evaluation methodology. 

 

Participant PE13 who uses PAS91 have drafted and incorporate detailed supplementary 

questions on the knowledge, skills and experience of economic operators as part of the 

technical or professional requirements and procedures.  Two Case Studies of past projects 

relating to the subject procurement are requested to show the experience, efficiency and 

performance of the economic operator.  The case studies and the responses to the additional 
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questions are then reviewed and evaluated.  Details of the evaluation structure are also 

provided to economic operators with PAS91. 

 

Responses from consultants and legal advisers 

 

Two participants who are legal advisers stated that they are rarely consulted by clients on 

either the questions on technical and professional ability or verification of responses by 

economic operators.  Participants CL08 and CL13, also legal advisers, said they had been 

consulted to advise on the inclusion of questions in Section 6 of Part 3 of the CCS Selection 

Questionnaire in relation to complex procurements. 

 

Except for participant CL10 all the participants had drafted and included additional or project 

related questions to the standard questions in either Section 6 of Part 3 of the Selection 

Questionnaire or Module C1 of PAS91 to establish professional or technical ability.  

Participants CL01, CL03 and CL10 have additional or supplementary questions on relevant 

case studies, either one or three dependent on the procurement.  Participants CL02 and CL03 

require experience details for services contracts going back three years and for works 

contracts for five years although participant CL03 has recently restricted both services and 

works to three years.  Participant CL02 said “that the evidence provided by economic 

operators is often poor and this may be due to contract management of projects”. 

 

Participants CL04, CL06, CL07 and CL08 confirmed that they provide a scoring matrix to 

evaluate the professional or technical ability of economic operators in their responses to 

questions which also cover experience and performance of previous contracts.  Participants 

CL04 and CL05 require, take up and then evaluate references provided by economic 

operators in response to the additional or supplementary questions.  Participant CL08 stated 

that they no longer require references as they found the information to be difficult to follow 

up and evaluate.  They now rely wholly on additional project related questions to evaluate.  

Participant CL10 stated they predominately follow the Open Procedure and so although a 

single case study is requested, technical ability and capacity is valued on a pass/fail basis.  In 

this regard they only consider recent contracts, this requirement being provided to economic 

operators by way of additional information with the CCS Selection Questionnaire. 
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Analysis 

 

There is no consensus on the part of the participants in relation to the evaluation of 

professional or technical ability.  It was agreed that economic operators are required to have 

enough level of experience.  Several participants stated that information had been obtained by 

several methods, but no specific information was provided during the interview.  The CCS 

say that past performance can be demonstrated by suitable project references and include in 

Section 6.1 of the CCS Selection Questionnaire relevant experience and contract examples to 

be provided.  Participants in their responses did not refer specifically to Section 6.1 of the 

Selection Questionnaire or Table 13 of PAS91 in relation to the provision of references and 

supporting documentation. 

 

Participants did not state that details of contract examples or references can now be from 

either the public or private sector if they are relevant to the requirement.  In the case of the 

CCS Selection Questionnaire the references provided should be where the names customer is 

willing to provide written evidence to confirm the accuracy of the information provided.  In 

relation to the contracts provided these should have been performed during the last three 

years for services and the last five years for works contracts. 

 

Several the participants say they ask further questions so they can evaluate experience and 

efficiency, these questions being relevant to the requirements.  None of the participants 

provided any information on the type of questions to be answered by the economic operators 

which I have found covered areas of specific experience and expertise in the areas of the 

subject procurement.  There was no reference to the method of verification of responses that 

was undertaken or how the evaluation process was carried out.  No information was provided 

to show how the responses from smaller businesses would be evaluated on a basis that would 

not be discriminatory or disproportionate. 

 

There was no reference by participants to how they considered Question 6.2 in the Selection 

Questionnaire in relation to a potential economic operator proposing to use sub-contractors. 

 

The requirement for efficiency of economic operators together with their experience and 

performance on previous contracts is a fundamental part of the selection process.  It was 

further noted that participants did not provide details of any robust processes or procedures in 
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this regard not only to obtain information but in the consideration and requirements of such 

information.  All these elements are basic requirements so that the economic operators can be 

selected for the procurement who are experienced and have the capability, capacity and 

financial stability for the proposed contract.  The responses from participants clearly raise 

questions as to their understanding of the requirements and practical training is required to 

remedy this situation. 

 

 

Q.B4 Has your organisation changed its evaluation methodology of the Selection Criteria 

under the Open Procedure and the Restricted Procedure? 

 

General introduction on the Open and Restricted Procedures 

 

Under the Open Procedure544 which is a single stage procedure, any interest economic 

operator may submit a tender in response to a call for competition/contract notice.  The tender 

submitted is to be accompanied by the information for qualitative selection that has been 

requested by the contracting authority. 

 

By operating the Restricted Procedure545 which is a two-stage procedure, any economic 

operator may submit a request to participate in response to a call for competition and provide 

the information requested by the contracting authority for qualitative selection.  Following 

the evaluation by the contracting authority only those economic operators so invited may 

submit a tender which forms the second stage of the procedure.  Under this procedure the 

contracting authority may limit the number of suitable candidates to be invited to participate 

in the procedure and submit a tender.546 

 

Responses from procuring entities 

 

Participants PE01, PE11, PE13 and PE14 said that they have not changed their methodology 

for evaluation on either the Open or Restricted Procedures, which has been selected for use. 

 

 
544 Article 27 of Directive 2014/24/EU and Regulation 27 of the PCR 2015. 
545 Article 28 of Directive 2014/24/EU and Regulation 28 of the PCR 2015. 
546 Article 65 of Directive 2014/24/EU and Regulation 65 of the PCR 2015. 
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Participant PE06 stated “our evaluation processes have changed due to the rules and are now 

more rigid in operation”.  Participant PE10 said “our evaluation processes for selection 

criteria are now more explicit in their structure and operation due in the main to case law, 

challenges and advice they had been given”.  Regarding changes in evaluation processes, 

participants PE04 and PE06 said that they had changed their evaluation processes and 

methodologies for procurements under both the Open and Restricted Procedures. 

 

It was further stated by participant PE06 that “there was however not clear guidance by the 

CCS in their Selection Questionnaire on the evaluation of the Open Procedure which should 

be reviewed especially as the CCS are encouraging the use of the Open Procedure by 

contracting authorities and also in the procurement of the CCS’s Framework Agreements.” 

 

Participant PE08 who confirmed that all of their above threshold procurements are operated 

under the Open Procedure said “the only change to their evaluation methodology resulted 

from the use of the Selection Questionnaire which they find insufficient in structure even for 

the Open Procedure and so they add supplementary questions based on a case by case basis 

for each individual procurement, these questions being evaluated.” 

 

Participant PE02 said “we have changed our evaluation methodology, but it had left us with 

processes which are now less flexible in use”.  This participant did not however provide 

information on the areas which make their process less flexible. 

 

Responses from consultants and legal advisers 

 

Two of the participants who are legal advisers said that they have been consulted on matters 

relating to the evaluation methodology at selection stage, one of these being for a complex 

project. 

 

Eight of the participants confirmed that they had not changed their evaluation methodology 

of the selection criteria under the new rules.  One participant CL08 stated that they have 

reviewed their evaluation methodology for both the Open and Restricted Procedures under 

the new rules.  Participant CL03 said they use the restricted and competitive procedure with 

negotiation and have never used the Open Procedure.  Participants CL03, CL04 and CL07 

stated they do not use the Open Procedure whereas participant CL09 said they are now using 
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the Open Procedure more often than the Restricted.  Except for participant CL04 all the 

participants who operate the Open Procedure undertake the evaluation of economic operators 

purely on a pass or fail basis.  Participant CL04 said “we evaluate a method statement 

completed by economic operators which was extracted from the experience section of the 

CCS Selection Questionnaire but understand that we are not supposed to follow a route to 

reduce economic operators and therefore not invite them to tender”. 

 

Analysis 

 

Except for one participant who found the changes in the rules had made their process less 

flexible, there was no concerns expressed on the part of the participants on the changes to the 

evaluation methodology under the new rules.  This applied to both the Open and the 

Restricted Procedures.  This was surprising as several the participants stated they had 

changed their evaluation processes under both procedures.  It was unclear from responses as 

to why they changed their evaluation methodology. 

 

Both the Directive and the PCR 2015 are silent on the matter of the evaluation of Selection 

Criteria especially the use of weightings and scoring, however the Court’s decision in the 

case of Universale-Bau v Entsorgungsbetriebe547 indicates that scoring can be used in the 

Restricted Procedure.  None of the participants referred to Article 65 of Directive 

2014/24/EU or Regulation 65 of the PCR 2015 in relation to the reduction of the number of 

qualified candidates who would be invited to participate.  From the responses received the 

participants had their own methodologies of evaluation for both procedures which they 

followed.  Whether these procedures are in fact compliant was not covered by this question or 

formed part of the interview process. 

 

In relation to information on the requirements of contracting authorities for participation, 

there was no reference to or examples given by participants to indicate the minimum levels of 

ability together with the appropriate means of proof which they had set and if these levels  

had been changed under the new rules. 

 

 
547 Case C-470/99 Universale-Bau AG v Entsorgungsbetriebe Simmoing GmbH [2002] E.C.R. 1-11617. 
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On the matter of evaluation of the economic operators under the Open Procedure, the CCS 

state548 that selection questions should be used in line with the relevant procurement 

procedure as part of the tender pack to test whether a potential supplier meets the minimum 

levels of suitability.  They further state that a declaration that the exclusion grounds have not 

been breached has to be provided with bids under the Open Procedure.  No other information 

in relation to evaluation in the Open Procedure is provided by the CCS. 

 

With the responses to this question relating to changes in the evaluation methodology of the 

selection criteria under both the Open and Restricted Procedures, no detail was provided on 

the actual changes which had been made in the approach under either of the procedures.  As 

the understanding and proper execution of the evaluation methodology is extremely 

important for both procedures this raises a number of practical questions in the operation of 

procurements.  Apart from the statements made by two of the legal advisers that they had 

been consulted on matters relating to the evaluation methodology, there appears from 

responses to be a lack of understanding of the requirements when undertaking procurements.  

Again, practical training could be considered to reduce this lack of understanding. 

 

 

Q.B5 (a)  Does your organisation have a procedure for dealing with and remedying any 

conflicts of interest found when evaluating technical and professional ability. 

(b)  Do you have a provision for a discretionary exclusion in the procurement 

documents where any conflict of interest is found during the procurement process? 

 

Background information 

 

Article 58(4)  of Directive 2014/24/EU and Regulation 58(17) of PCR 2015 requires 

contracting authorities to consider conflicts of interest on the part of economic operators. 

 

  

 
548 Crown Commercial Service Policy Note : Standard Selection Questionnaire Advice Note 8/16 9 September 

2016 p3 and p6. 
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Responses from procuring entities 

 

All but one of the participants in this category confirmed that they now had a procedure for 

dealing with and remedying any conflicts of interest found when evaluating professional or 

technical ability of economic operators.  However, only participant PE09 said they had 

operated the procedure which after investigation had resulted in an economic operator being 

excluded. 

 

Participant PE02 said that they did not have a procedure in respect of conflicts of interest and 

had not in any event had any conflicts of interest in the past.  Participant PE06 stated “we 

have only recently included this procedure as a result of case law and have added to our 

processes to include a separate conflict of interest declaration to be completed by economic 

operators together with non-canvassing and non-collusion statements”.  Participant PE12 

stated “we require a non-conflict of interest statement”.  Participant PE10 required economic 

operators to complete and sign a warranty document to confirm that they did not have any 

conflicts of interest. 

 

All the participants referred to the provisions either in Section 3.1(g) of the Selection 

Questionnaire or Table 10 (reference QP4-5) in Module C3 of PAS91 under the heading of 

grounds for ‘discretionary exclusion’, the responses to which would then be considered as 

part of the review of submissions by economic operators.  Action would be taken if a conflict 

of interest had been admitted and the required details of the circumstances provided were 

investigated. 

 

Participant PE09 said “within our procedure we also have a provision for the involvement of 

both external and internal examiners to review the details provided should any conflict of 

interest be admitted by an economic operator, however we have not had cause to operated 

our procedure which has clear provision in the documentation for discretionary exclusion of 

an economic operator if a conflict of interest has been found”  Participant PE12 said “that we 

have a separate and specific conflict of interest statement to be completed by all candidates 

when we are procuring a dynamic purchasing system as a contracting authority”. 
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Responses from consultants and advisers 

 

Participants CL01, CL03, CL04, CL05 and CL09 all confirmed that they all now have a 

procedure for dealing with and remedying any conflicts of interest including those found 

when evaluating professional and technical ability.  Participant CL06 said “we do not have a 

distinct policy themselves but follow a policy of any individual appointing client.” 

 

Participant CL02 said they rely on the responses and any declaration made by an economic 

operator as in Section 3.1(g) of the Selection Questionnaire under the heading of 

‘discretionary exclusion’.  Seven of the participants also referred to either Section 3.1(g) of 

the Selection Questionnaire or Table 10 (reference QP4-5) in Module C3 of PAS91 as their 

understanding of declarations on conflicts of interest and that such provisions were grounds 

for discretionary exclusion.  The matter of the wording for the provisions in the Selection 

Questionnaire and PAS91 in respect of conflicts of interest was drawn to the attention of the 

participants.  They were asked ‘was the bidder aware of any conflict of interest’ and if the 

answer was ‘yes ‘details of the circumstances were to be provided.  all the participants in this 

category confirmed that they were fully aware of the declaration relating to discretionary 

exclusion. 

 

Participant CL10 said ”they had requested an economic operator to provide information in a 

situation where two companies from the same group were tendering for the same project 

although based on information provided the matter was fully resolved with one of the 

economic operators subsequently withdrawing to avoid any possible conflict of interest” 

 

Participant CL03 said they also undertake their own conflict checks on economic operators 

but did not provide particulars.  Participants CL05, CL06 and CL10 all said they have 

conflict of interest statements for tenderers to complete in the Tender Documents. 

 

Except for one participant, the other eight consultants had not had to remedy any conflict of 

interest.  Participant CL02 however said “we have found the provision in the Selection 

Questionnaire on conflicts of interest to be purely a paper exercise and we have found many 

of our clients do not appear to be aware of Article 24 of Directive 2014/24/EU and 

Regulation 24 of PCR 2015 on conflicts of interest”.  All the participants who are legal 

advisers said they have never been asked to advise on any matter relating to Article 24 or 
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Regulation 24 or on the exclusion of an economic operator for a potential conflict of interest 

and participant CL08 stated that in their experience they had not seen an economic operator 

excluded for a conflict of interest.   

 

Analysis 

 

There was an awareness by participants of the requirements for dealing with and remedying 

any conflicts of interest found when evaluating professional or technical ability of economic 

operators and further that in both the CCS Selection Questionnaire and PAS91 conflicts of 

interest were included under the classification of grounds for discretionary exclusion.  A 

review process for conflicts of interest was, except for one participant, not operated by 

participants.  It is considered that the awareness shown by participants only results from the 

fact that declarations are required to be made by economic operators when completing the 

CCS Selection Questionnaire or PAS91. 

 

With regard to conflicts of interest at the selection stage, none of the participants made 

reference to Article 58(4) of Directive 2014/24/EU and Regulation 58(17) of the PCR 2015 

which has a clear statement that a contracting authority may assume an economic operator 

does not possess the required professional or technical ability where a contracting authority 

has established that the economic operator has conflicting interests which may negatively 

affect the performance of the contract.  Except for one participant who said their client 

appeared unaware of Article 24 of Directive 2014/24/EU and Regulation 24 of PCR 2015 in  

relation to conflicts of interest, no other reference to these rules were made.  This Regulation 

requires contracting authorities to take appropriate measures to prevent and identify any 

conflicts of interest arising in the conduct of the procurement to avoid any distortion of 

competition and to ensure equal treatment of all economic operators.  This would also include 

where an economic operator has had prior involvement in the preparation of the procurement 

procedure.549 

 

None of the participants referred to a requirement for the reporting where conflicts of interest 

are detected, and the subsequent measures taken as part of Regulation 84(1)(i) of PCR 2015. 

 
549 Albert Sanchez Graells, Public Procurement and the EU Competition Rules (3rd edn, Hart Publications Ltd 

2015) 290-291 
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Although there is awareness of the matter of conflict of interest for the reasons I have 

previously stated, the understanding of what happens and the action to be taken by 

contracting authorities when conflicts of interest have arisen requires practical training to be 

provided to remedy the situation. 

 

Summary and overview of this Section B 

 

With respect to this Section B (Selection Criteria), a significant finding of this research is that 

all the participants in the category of procuring entities and the majority of the participants in 

the second category of consultants and legal advisers agreed that the general headings for 

selection criteria are like those under the previous rules.  None of the participants referred to 

changes under the new rules in relation to both mandatory and discretionary exclusion criteria 

in Article 58 of Directive 2014/24/EU or Regulation 58 of the PCR 2015.  

 

An important finding in this regard is that, from the responses to the questions in this Section 

some participants considered that the structure of the two mandatory documents at selection 

stage, these being the CCS Selection Questionnaire and PAS91, had simplified the selection 

stage of a procurement.  A few of the participants considered that the use of such documents 

made the selection stage more difficult and did not provide flexibility which they considered 

had been available in the past. 

 

A further important finding from the empirical research was the lack of awareness and 

knowledge of the changes in the rules on Selection Criteria on the part of most of the 

participants in the two categories.  These important areas were shown as being financial and 

economic evaluation, the requirements for technical and professional ability and the 

remedying of conflicts of interest. 

 

The researcher is unaware of similar findings based on empirical evidence on the lack of 

awareness and understanding of this area in practice. 
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5.2.3 Section C Contract Award Criteria 

 

Q.C1 Have the latest provisions to the rules on Contract Award Criteria in relation to Most 

Economically Advantageous Tender (MEAT) 

 

(1) enhanced your organisation’s understanding of MEAT? 

 

(2) now require your organisation to assess and evaluate Tenders differently and 

in which areas are the changes being undertaken? 

 

Background information 

 

Under Directive 2014/24/EU550 transposed into the PCR 2015551 contracting authorities are to 

base the award of public contracts on the most economically advantageous tender 

(MEAT).552  This is a new form of MEAT that encourages the evaluation of bids offering the 

best price/quality ratio which is different to the previous rules in the now repealed 

Directive553 and the Public Contracts Regulations.554 

 

Responses from procuring entities 

 

(1) enhanced your organisation’s understanding of MEAT? 

 

On the question of how the latest provisions to the rules contract award criteria in relation to 

the Most Economically Advantageous Tender, most of the participants in this category 

confirmed that the new rules have not changed their approach.  In addition, they confirmed it 

has not enhanced their organisation’s understanding of the award criteria known as MEAT.  

One of the participants, PE12 from this group said, “we found that the new rules have only 

reiterated certain areas and we had to take some legal advice on the correct procedures to be 

followed”.  Participant PE10 said “the rules have been improved and clarified the contract 

 
550 Directive 2014/24/EU of the European Parliament and Council of the 25 February 2014 on public 

procurement and repealing Directive 2004/18/EC. 
551 Statutory Instrument 2015 No. 102 – Public Procurement. 
552 Article 67(1) of Directive 2014/24/EU (Regulation 67 in the PCR 2015). 
553 Directive 2004/18/EU Public Sector Directive [2004] O.J. L134/1. 
554 Statutory Instrument 2006 No. 5 – The Public Contracts Regulations 2006. 
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award criteria for the award basis of MEAT but as our organisation has always been aware 

of these factors it is not considered that the new rules have enhanced our understanding”.     

 

(2) now require your organisation to assess and evaluate Tenders differently and in which 

areas are the changes being undertaken? 

 

In relation to this element, Participant PE01 said “we have changed our approach to the 

evaluation of tenders, but this cannot be attributed to the new rules”.  Participant PE02 said 

“our evaluation process has not massively changed but we do look for more involvement of 

stakeholders both in the assessment and evaluation procedures”. 

 

Eight of the participants in this category confirmed that they have not changed their method 

of assessment or evaluation of tenders.  Participants PE10 and PE11 stated that their 

organisations now assess and evaluate tenders differently in the methodology followed and 

the mixture of quality to price ratios or price only.  Participants PE05 and PE09 stated that 

their organisations have only made slight adjustments to their approach in the assessment and 

evaluation of price and quality, but this has now been significantly linked on a project to 

project basis. 

 

Responses from consultants and legal advisers 

 

(1) enhanced your organisation’s understanding of MEAT? 

 

Five of the participants who are consultants within this category all confirmed that the new 

rules have not enhanced their organisation’s understanding of the award criteria known as 

MEAT or changed their approach to operating this criterion.  Participant CL09 said “the new 

rules have neither enhanced or not enhanced our understanding and we are not entirely sure 

that it was necessary to change anything”. 

 

Participants CL02 and CL05 stated that the latest rules on contract award criteria has 

enhanced their understanding of MEAT with participant CL02 commenting that their 

organisation had to undertake some specific training on the changes. 
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All four legal advisers in this category confirmed that the rules are not more specific and have 

advised their clients on a range of questions raised in relation to the award criteria in relation 

to MEAT. 

 

(2) now require your organisation to assess and evaluate Tenders differently and in which 

areas are the changes being undertaken? 

 

Seven of the participants in this category confirmed that they are not assessing or evaluating 

tenders differently, however one of the participants CL05 in this group stated that other 

events have made them much more aware of getting the evaluation process right.  Another 

participant in this group CL04 said that “the biggest change in our opinion was the amount of 

information we have to provide up front to meet a far more onerous level of transparency”. 

 

Participant CL06 said “yes, the evaluation structure has changed and we now discuss with 

our clients the quality to price ratio in more detail”.  

 

One of the legal advisers, participant CL08, said “we have not found in the procurements we 

have advised upon a huge change in the types of evaluation criteria that contracting 

authorities are using to evaluate tenders since the introduction of the new rules.  From what 

we see a lot of the time it is a cut and paste job of criteria from a previous procurement.  With 

the exception however of high value and complex procurements, most of the award criteria is 

not well chosen and we are often instructed to advise and prepare award criteria”.  Another 

legal adviser confirmed that they are often instructed by their clients to review award criteria 

and evaluation methodology. 

 

Analysis 

 

(1) enhanced your organisation’s understanding of MEAT? 

 

In practice the best mix of quality and effectiveness is to also secure value for money555 in 

public procurement which is a policy of the UK Government. 

 

 
555 HM Treasury, Managing Public Money-Annex 4.6, March 2018. 
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The significantly amended definition of the concept of Most Economically Advantageous 

Tenders was also drawn to the attention of procurers of public contracts in England and 

Wales as a requirement to award contracts in 2016 in a document issued by the Crown 

Commercial Services.556 

 

In relation to whether the latest provision to the rules of contract award criteria has enhanced 

the understanding of MEAT, most responses from the participants in both categories 

confirmed that the new rules had not enhanced their organisation’s understanding of the 

award criteria of MEAT.  One participant stated that the new rules have only reiterated 

certain areas but they then took some legal advice on the correct procedures to be followed.  

Another participant who is a consultant stated that they had to undertake some specific 

training on the changes but did not confirm that following the training their understanding 

had been enhanced.  Only two participants in the legal adviser category stated that the new 

rules had enhanced their understanding of MEAT.   

 

It is noted that none of the participants considered the new rules had not enhanced their 

understanding of MEAT.  In addition, none referred to the changes in the rules in the area of 

most economically advantageous tender or mentioned the requirement of award criteria in the 

new rules are to be linked to the subject matter of the contract. 

 

(2) now require your organisation to assess and evaluate Tenders differently and in which 

areas are the changes being undertaken? 

 

The advance disclosure of the award criteria is a key function of transparency in the 

procurement process.  The question of weightings given to each criteria must also be 

published in advance.557  There is however an exception to this requirement to publish 

weightings in advance if this cannot be done for objective reasons and in such circumstances 

there is an obligation to list the criteria in descending order of importance.  The Court has 

held that any sub-criteria that will be applied in the evaluation must also be disclosed 

although a contracting authority is able to specify aspects of the sub-criteria at a later stage.558 

 
556 Crown Commercial Services, The PCR 2015 and the Utilities Contracts Regulations 2016 – Guidance on 

Awarding Contracts, October 2016 p2. 
557 Article 67 (5) of Directive 2014/24/EU (Regulation 67(9) of the PCR 2015). 
558 Case C-536/06 Emm. G. Lianakis v Dimos Alexandroupolis [2008] EWHC 1583 (QB) B.L.G.R. 908. 
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The design of the tender evaluation procedure and the selected criteria is fundamental and 

needs to be carefully and fully constructed.  There is a requirement for clarity not only for the 

ability of tenderers to interpret the criteria but to enable the contracting authority to apply 

them throughout the procedure.559  The award of public contracts on the basis of the most 

economically advantageous tender requires the design of the assessment and evaluation 

structure to be carefully drafted and also to be fit for purpose.  The evaluation process must 

be structured to ensure that tenderers will be evaluated fairly to ascertain the most 

economically advantageous tender.  Although contracting authorities have some discretion in 

devising the evaluation methodology the best price-quality ratio must be selected to suit the 

procurement which can ensure equal treatment and achieve relevance and proportionality. 

 

Many the participants in each category stated that they are not assessing or evaluating tenders 

differently or have only made slight adjustments to their approach in the assessment or 

evaluation of tenders under the new rules.  None of these participants refer to why their 

methodology of assessment and evaluation had not changed under the new rules or that their 

processes comply with the changes in the new rules.  Three of the participants referred to 

quality and price ratio but no further information was provided in support of this selection. 

 

One of the participants confirmed that they now assess and evaluate tenders differently 

following discussions held with clients.  No information on the changes to the evaluation 

structure was provided in relation to the new rules. 

 

It was noted that none of the participants referred to the identification of contract award 

criteria or the weightings for criteria and sub-criteria which must be selected at an early state 

as they must be published in advance.  In addition, none of the participants stated whether the 

changes in the new rules had enhanced their understanding and whether the changes had 

simplified the process.  Many of the participants confirmed that they had not changed their 

method of evaluation.  The reason for this situation is unclear and more awareness training on 

a practical basis is required. 

  

 
559 Case T-345/03 Evropaiki Dynamik v Commission [2008] E.C.R. 11-341. 
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Q.C2 How does your organisation select and assess the Contract Award Criteria for each 

individual procurement under the new rules and do you have a review procedure so 

that the contract award criteria is linked to the subject matter and ensures effective 

competition? 

 

Responses from procuring entities 

 

Participant PE01 confirmed that they have selection and assessment procedures for the 

contract award criteria which follows a generic template on a contract by contract basis, the 

process containing a review procedure and the final selection being linked to the subject 

matter of the procurement.  Participant PE02 said “we do not use the same award criteria for 

each framework we procure and so there is no standard approach.  We work with customers 

in the selection process and to ensure effective competition”. 

 

Participant PE03 said “our procedure prevents the same award criteria being selected and is 

now focused on the subject matter.  This has been changed under the new rules to provide 

confidence in the bidder’s ability to show they do what we want them to do”.  Participant 

PE04 said “we do have an internal procedure for the selection and assessment of contract 

award criteria incorporating a scrutiny process which ensures the award criteria are 

relevant and proportionate to the procurement”. 

 

Participant PE05 confirmed that they have a procedure for the selection and assessment of the 

contract award criteria which are linked to the subject matter.  Participant PE06 stated that 

they have a procedure where the criteria are discussed and reviewed and then selected at 

board level.  Participants PE10 and PE12 both confirmed that they have a selection and 

assessment procedure for contract award criteria which is determined on a case by case basis 

dependent on the procurement.  Participant PE12 also said “we limit the number of questions 

and have an evaluation procedure which also helps identify which tenders really want the 

contract”. 

 

Participant PE14 said “the selection and assessment procedure for contract award is set and 

agreed at an initial meeting with stakeholders which includes a review procedure”.  

Participant PE08 said “we have a review procedure with qualitative questions linked to the 

subject matter of the procurement”. 
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Participants PE07 and PE09 both stated that they do not have a procedure as each 

procurement is reviewed on an individual basis with the involvement of either a category 

manager in conjunction with stakeholders or a board member.  Participant PE09 also said 

“there is a high level of competition for our framework agreements and the review process is 

set accordingly”.  Participant PE11 said “we do not have a formalised process but consult 

those team members who would be managing the contract on a contract specific basis”. 

 

Participant PE13 said “the nature of framework tenders requires the development of 

individual assessment and selection of criteria for each framework and then we tailor to the 

specific framework category which is often influenced by pre-tender market engagement”. 

 

Responses from consultants and legal advisers 

 

Participant CL01 said “we have a process for the selection and assessment of contract award 

criteria for particular procurements which is based on briefing sessions and workshops 

which are held for each individual procurement”.  Seven of the participants in this category, 

all of whom are consultants, confirmed that they had procedures for the assessment and 

selection of contract award criteria for individual procurements.  In this group CL03 

confirmed that their process was linked to the client and participant CL06 stated that they had 

a standard list of contract award criteria which was incorporated in their procedure and 

participant CL09 confirmed their process ensured effective competition. 

 

Participant CL07 said “we do not have any set procedure for the selection and assessment of 

contract award criteria but would propose criteria to our client linked to the subject 

procurement.  Subsequent review with the client would be undertaken on the final list”. 

 

Participant CL08, a legal adviser, confirmed that the award criteria had to be linked to the 

subject matter of the procurement but in advising clients they had found that some criteria 

were very generic and not clearly linked.  Advice had been provided on specific criteria such 

as key personnel for a project and the difficulties in evaluation.  All the other legal advisers 

have advised clients to ensure that the criteria selected are linked to the subject matter and the 

selected criteria met the requirements of transparency, equal treatment and non-

discrimination.  One participant CL12 said “we had found that clients had just copied and 
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pasted criteria from previous procurements which were not in fact linked to the subject 

matter”.  Another participant CL13 said “we had found that some clients had a common 

misconception that they had free reign to use whatever criteria they wanted which were often 

not linked to the subject matter of the procurement”. 

 

Analysis 

 

According to Recital 89 to the Directive the notion of award criteria is central to Directive 

2014/24/EU.  It is further stated in the Directive that it is therefore important that the relevant 

provisions be presented in a simple and streamlined way.  The overriding concept for this 

action being obtained by using the terminology of the most economically advantageous 

tender. 

 

Within sub-section 3 of the Directive there are provisions for contract award criteria which 

are then contained in Article 67 of the Directive.  There are similar provisions in Regulation 

67 of the PCR 2015.  In Article 67(1) of the Directive and Regulation 67(1) of the PCR 2015 

the award of a public contract based on the most economically advantageous tender is to be 

assessed from the point of view of the contracting authority. 

 

Article 67(2) of the Directive and Regulation 67(3) of the PCR 2015 state the assessment of 

the criteria including qualitative, environmental and/or social aspects are to be linked to the 

subject matter of the public procurement in question and then further provides some 

examples and states that such criteria may comprise such criteria. 

 

Although the contracting authority has some discretion in selecting the contract criteria it 

does not however give the contracting authority the power to use a procurement to promote 

social improvement generally and this should be considered and amended at the review stage.  

This review stage reinforces the selection of the contract award criteria and should comply 

with the general principles of equal treatment, transparency, non-discrimination, relevance 

and proportionality. 

 

In practice the correct selection and application of the published award criteria will determine 

with whom a contracting authority will contract for goods, services and works and so this 

area must merit an extensive commitment of time and resources.  How the selection of 
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contract award criteria is undertaken by a contracting authority together with the methods of 

weighting and basis of scoring followed by the evaluation of the contract award criteria is 

therefore fundamental to the procurement to be undertaken. 

 

The importance of the selection, application and then evaluation of the contract award criteria 

is one of the areas most commonly scrutinised by tenderers.  This can be when tenderers 

review the procurement documents at Tender Stage or following receipt by tenderers when 

they have received a notice of decision to award a contract or conclude a Framework 

Agreement to consider whether a challenge should be brought by a disgruntled tenderer. 

 

Several the participants in both categories confirmed that they have a procedure in place for 

the selection and assessment of contract award criteria.  Many of the participants stated that 

their procedures ensure that the award criteria are linked to the subject matter of the 

procurement.  Some participants however said that they did not have a procedure in place for 

the selection and assessment of contract award criteria. 

 

The matter of a review procedure was referred to by several the participants in both 

categories but only one participant confirmed that their review procedure ensured effective 

competition.  No details of the review procedure were provided or how it was considered 

with the final selection.  The responses from the legal advisers confirmed that they had 

provided advice to clients to ensure that the award criteria selected are properly selected and 

linked to the subject matter of the procurement and meet the requirements of transparency, 

equal treatment and non-discrimination. 

 

Within the responses none of the participants indicated how they selected the published 

contract award criteria or the type of award criteria.  No information was provided on how 

they assessed and presented the criteria with methods of weightings and scoring.  None of the 

participants referred to the concept of most economically advantageous tender in relation to 

the award criteria. 

 

The absence of information in the responses of participants on the procedures for selection 

and assessment of contract award criteria or any review procedures to ensure the contract 

award criteria is linked to the subject matter and meets the requirements  of transparency, 

equal treatment and non-discrimination raises concerns.  This situation could be caused by 
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lack of training or understanding of the new rules in these areas and therefore there is a 

requirement for practical training and review. 

 

 

Q.C3 How does your organisation identify the basis of price or cost for a particular 

proposed procurement using a cost-effective approach and in which areas has the 

cost-effective approach changed since the introduction of the new provisions? 

 

Responses from procuring entities 

 

Participant PE01 said “we review the procurement and then set the most effective approach 

taking into consideration cost rather than price and this change in approach can be 

attributable to the new rules”.  Participant PE02 said “we identify the requirements and look 

at the best cost-evaluation model which would best work for the procurement.  The new rules 

have given us more insight in relation to the basis of cost”. 

 

Participant PE03 said “we have always looked at price base or price cost and this has not 

changed”.  Participant PE04 said “our identification of price cost has become more 

sophisticated and the way we conduct the identification through commercial assessments has 

changed.  We now operate cost breakdown models and life cycle costing where appropriate 

with the intention to provide value for money”.  Participant PE05 said “we have created a 

range of standard models and are working with our solicitors to stress test some additional 

sustainable sector cost models as well on price”.  Participant PE06 stated that they use a 

specific price approach generally after review of budget estimates for a project or the type of 

evaluation. 

 

Participant PE07 said “we consider the complexity of the procurement and then decide which 

elements to include in our price models.  This change has not resulted from the new rules but 

through business changing the view we take.”  Participant PE08 also confirmed the operation 

of a whole life approach560 for a project in relation to cost and define this on a project by 

 
560 Whole Life Costing (WLC) is a methodology for the systematic economic consideration of all whole life 

costs and benefits over a period of time analysis as defined in the agreed scope.  This is different to Life Cycle 

Costing (LCC) which is the cost of an asset throughout its cycle of life whilst fulfilling the performance 

requirements. 
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project basis.  Participant PE10 confirmed they identify the pricing structure on a whole life 

cost basis. 

 

Participants PE11, PE12 and PE14 all stated that they have not changed their cost-effective 

approach which is still based on a high price ratio for the procurement.  Participant PE13 

stated that as they generally procure Framework Agreements, they do not use price models 

but undertake research on the best price methodology for both evaluation and use at Call-off 

stage from a Framework Agreement. 

 

Responses from consultants and legal advisers 

 

Participant CL01 said “we identify the best price and cost for a particular procurement with 

our client and look at the type of procurement i.e. works or services.”  Participants CL02 and 

CL04 stated they focus on the best price ratio for a particular procurement and participant 

CL03 confirmed that they use schedules of rates and other cost evaluation methodologies 

often based on a very accurate pre-tender estimate. 

 

Participant CL06 said “we define the requirements and then agree the commercial model to 

use which could involve schedules of rates or the development of a cost model.”  Participants 

CL07 and CL09 both stated the basis of price or cost depends on the client’s needs and in this 

regard, they have operated several price mechanisms and models.  Participant CL10 

confirmed they identify a combination of price and cost methodologies based on the 

requirements of the actual procurement. 

 

One of the legal advisers stated that when working with and advising clients in connection 

with procurements they have not seen a change from the old rules in the way contracting 

authorities’ approach, evaluate or decide on price or cost.  Two of the other legal advisers 

stated that they have not advised in this area but another said “we have found that there is a 

common misconception with what contracting authorities are entitled to do in relation to 

price and cost and how this feeds into the procurement itself.” 
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Analysis 

 

Under Article 67(1) of the Directive and Regulation 67(1) of the PCR 2015 contracting 

authorities are to base the award of public contracts on the most economically advantageous 

tender as assessed from the point of view of the contracting authority on the basis of the price 

or cost using a cost effective approach.  This may be identified based on price or cost561 and 

can now include a best price/quality ratio.  A cost-effective approach can be life cycle costing 

in accordance with Article 68 of the Directive and Regulation 68 of the PCR 2015. 

 

The concept of cost refers to not just the initial price but also other costs over any stage of the 

life cycle of a product.562 

 

When undertaking the identification, the basis of price or cost can determine the outcome of a 

competition and assist in a bias for low offer tenders.  The selection of the cost effective 

approach has to be carefully undertaken and the question of whether a cost model has been 

used not only to obtain what is the right cost but the financial elements from the whole life 

calculation.563  The effective approach taken can also set a basis for value for money which 

has been defined as securing the best mix of quality and effectiveness for the least outlay over 

the period of use of the goods/services purchased.564 

 

Many of the participants stated that they review the procurement and then take into 

consideration cost rather than price and use cost models and other cost evaluation 

methodologies often based on accurate pre-tender estimates prepared by Quantity Surveyors.  

Other participants prepare and operate Price Models, some with a whole life approach.  A 

number of participants stated they followed a process of identification and commercial 

assessment, but no details were provided.  Only one of the participants referred to the 

intention to provide value for money. 

 

 
561 Article 67(2) of Directive 2014/24/EU (Regulation 67(2) of the PCR 2015). 
562 Recital 96 of Directive 2014/24/EU. 
563 Government Commercial Function of the Cabinet Office.  The Central Government Guidance on 

Outsourcing Decisions and Contracting, February 2019 p29. 
564 Cabinet Office, The Outsourcing Playbook, Central Government Guidance on Outsourcing Decisions and 

Contracting, February 2019. 
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In relation to Framework Agreements, one participant stated they do not use price models but 

review research on the best price methodology for the procurement of the Framework 

Agreement and then at Call-off stage from the Framework Agreement. 

 

It is noted that several the participants did not have an understanding on what contracting 

authorities are entitled to do in relation to price and cost and how these feed into the 

procurement itself.  This has led to different interpretations of what contracting authorities 

can do.  The lack of understanding could result from a lack of training of the changes to the 

new rules and therefore further training is required. 

 

Many of the participants stated that they had not changed their cost-effective approach under 

the new rules which is based on a high price ratio, but no information was provided as to the 

approach being adopted and whether it was compliant with the new rules. 

 

 

Q.C4 Has your organisation used Life Cycle Costings as part of the best price/quality ratio 

and has the information for the requirement for Life Cycle Costing simplified the 

setting and evaluation of the criteria?  In the event the answer is ‘yes’, please explain. 

 

Responses  from procuring entities 

 

Eight of the participants in this category confirmed that they had not considered life-cycle 

costing as part of the best price/quality ratio for procurements they had undertaken.  Within 

this group of participants PE02 and PE03 stated other parts of their organisations had used 

life cycle costing for particular procurements but did not provide any details or further 

comment. 

 

Participant PE07 said “we have as part of a cost model used a costing methodology but not 

life cycle costing” and participant PE12 said “we had with one of our clients used a variant of 

life cycle costing, not in respect of the best price / quality ratio but as part of the cost model 

for manufactured products”. 

 

Participants PE04 and PE06 said they had used life cycle costing as part of a best price/ 

quality ratio but the application was extremely difficult.  Some of the Tenderers qualified 
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their offers and provided difficult figures which resulted in inconsistent bids which then had 

to be clarified and then assessed before further consideration could be undertaken. 

 

Responses consultants and legal advisers 

 

Seven of the participants in this category who are all consultants confirmed that they had not 

either considered or used life cycle costing as part of the best price / quality ratio for 

procurements they had undertaken.  Participant CL01 stated that they had been instructed by 

a client to look at whole life costing for a procurement but not life cycle costing as part of a 

best price / quality ratio.  Participant CL09 said “we have used life cycle costing on several 

occasions but we and our clients found that it was difficult to operate and assess the costs.” 

 

All the legal adviser participants in this category confirmed that they have not had to advise 

on procurements where life cycle costing has been used as part of a pricing model but one of 

the participants said “some of our clients had stated that life cycle costing currently had 

limited use in their procurements for the works and services they were procuring.” 

 

Analysis 

 

Article 67(3) of Directive 2014/24/EU and Regulation 67(5) of the PCR 2015 states that 

regarding award criteria which shall be linked to the subject matter it should also include 

factors involved in a specific process at any stage of their life cycle.  Article 68 of Directive 

2014/24/EU and Regulation 68 of the PCR 2015 refer to life cycle costing.  Article 96 of 

Directive 2014/24/EU states that any common or mandatory EU method for conducting life 

cycle costing which applies in a sector can be used. 

 

The introduction of more detailed rules on life cycle costing in Directive 2014/24/EU 

confirms the validity of life cycle costing which in turn should provide some form of 

encouragement to some contracting authorities to apply life cycle costing.  Alternatively, 

there are specific rules and limits which were not previously present and may thereby 

increase the legal complexity associated with the application of life cycle costing.565 

 

 
565 Abby Semple, A Practical Guide to Public Procurement (OUP 2015) 191. 
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The methodology to be used to calculate life cycle costing has been introduced to reflect the 

general principles of transparency and equal treatment and case law on award criteria.  

Contracting authorities must set out the methodology which will be used for life cycle costing 

in the procurement documents and further then specify the data which is to be provided by 

tenderers and how the contracting authority will determine the life cycle costing on the basis 

of that data.566 

 

There is also a change in the new rules on life cycle costing in that it is possible to include for 

environmental externalities and the method for the assessment of such costs is covered in 

Article 68(2) of Directive 2014/24/EU and Regulation 68(3) of the PCR 2015. 

 

Directive 2014/24/EU contains specific rules on life cycle costing to assist in identifying 

value for money in the full life cycle of goods, works or services. 

 

Many the participants in both categories confirmed that they had not visited life cycle costing 

as part of the best price/quality ratio for procurements undertaken. 

 

One participant had been invited to look at whole life costing for a procurement but not life 

cycle costing as part of a best price/quality ratio.  Two participants said they had used life 

cycle costing but found it very difficult to operate due to problems with the application and 

assessment of costs and so the new rules had not simplified the setting or the evaluation of 

the criteria.  Another participant stated that life cycle costing had limited use in their 

procurements for the works and services being procured. 

 

Some of the participants were aware of the changes in the rules which now define the 

parameters for the use of life cycle costing.  There was however a large number of the 

participants that had not even considered life cycle costing in their approach for evaluating 

the most economically advantageous tender.  Where life cycle costing had been applied it is 

unclear in practice as to whether those using this criterion had followed the provisions set out 

in Directive 2014/24/EU or the PCR 2015. 

 

 
566 Article 68(2) of Directive 2014/24/EU (Regulation 68(4) of the PCR 2015). 
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None of the participants considered value for money which is a core objective of public 

procurement when responding to the question on life cycle costing. 

 

There was either a lack of understanding of Life Cycle Costing due to the type of 

procurement the participants undertook where Life Cycle Costing may not be appropriate or 

they were not fully aware of the requirements in the new rules covering Life Cycle Costing 

especially in relation to environmental externalities.  This latter area can be addressed with 

training. 

 

Summary and overview of this Section C 

 

This Section C (Contract Award Criteria) contains four questions which were drafted because 

there had been changes to the rules on this topic area.  Under Directive 2014/24/EU 

transposed into the PCR 2015 contracting authorities had to base the award of public 

contracts on the most economically advantageous tender (MEAT).  This new form of MEAT 

encourages the evaluation of bids offering the best price/quality ratio which is different to the 

now superseded Directive 2004/18/EC and the Public Contracts Regulations 2006. 

 

Although the changes to the rules relating to contract award criteria are covered by literature 

there is no literature on the operation of the provisions in practice.  In response to one of the 

Questions, the participants in both categories stated that the new rules had enhanced their 

understanding of MEAT but none made reference to the requirement that the award criteria 

must be clearly linked to the subject matter of the contract.  Many of the participants stated 

that in relation to the evaluation and assessment of tenders, they had not changed their 

method of evaluation but did not provide reasons for this decision. 

 

According to Recital 89 and Article 67 of the Directive with similar provisions in Regulation 

67 of PCR 2015, the assessment of the criteria including qualitative, environmental and/or 

social aspects linked to the subject matter of the contract is required.  As the contract award 

criteria will determine with whom a contracting authority will contract, this requirement 

demands an extensive commitment of time and resources.  The responses of participants in 

this area showed a lack of understanding of the new rules in this area.  In relation to 

identification and operation of price or cost referred to in the rules, many of the participants 

in both categories indicated a lack of understanding of the new rules with a number following 
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the procedures in place before the new rules were introduced.  From the responses of the best 

price/quality ratio in the detailed rules from Article 67 of Directive 2014/24/EU and 

Regulation 67(5) of the PCR 2015 with the validity of the use of Life Cycle Costing indicated 

that there was not only a lack of understanding but also of awareness of the requirements of 

the new rules, especially in relation to Life Cycle Costing were, if operated, could add Value 

for Money. 
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5.2.4 Section D Framework Agreements 

 

Q.D1 Which type of Framework Agreements are you using more under the new rules on 

Framework Agreements?  Are these 

 

(i) Single supplier 

(ii) Multi supplier 

(iii) A mixture of both types. 

 

Responses from procuring entities 

 

Seven participants in this category confirmed that since the introduction of the new rules they 

operate a mixture of both types of Framework Agreements.  Participant PE08 in this group 

stated that they generally operate only multi-supplier Framework Agreements.  Participants 

PE02, PE05, PE11 and PE14 stated that they have in the past operated both types of 

Framework Agreements but now operate the multi-supplier type more than the single supplier 

Framework Agreement.  Participant PE13 said that “as a Central Purchasing Body we only 

operate multi supplier types”.  Participant PE09 said “we only use single supplier Framework 

Agreements for all our procurements and our structure is not set up for multi-supplier 

Framework Agreements”. 

 

Responses from consultants and legal advisers 

 

Eight of the consultant participants in this category confirmed that since the new rules they 

have on behalf of their clients operated multi supplier Framework Agreements.  Participant 

CL03 said “we have never used a single supplier Framework Agreement for our 

procurements”.  Participants CL05 and CL10 stated that they procure a mixture of multi 

supplier and single supplier Framework Agreements. 

 

The legal advisers in this category stated that although they have advised on the use of 

Framework Agreements, they have not been involved in the selection of the Framework 
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Agreement to be operated by their client.  One of the legal advisers said “much of our 

involvement was ensuring compliance by clients with the requirements of Regulation 33”.567 

 

Analysis 

 

Framework Agreements are regulated by Article 33 of Directive 2014/24/EU and Regulation 

33 of the PCR 2015. 

 

Directive 2014/24/EU aims at improving the system of Framework Agreements which is 

explained in Recital 60 to Directive 2014/24/EU.  Within Article 33(1) of Directive 

2014/24/EU and Regulation 33(2) of the PCR 2015 a Framework Agreement is defined as 

meaning 

“an agreement between one or more contracting authorities and one or more 

economic operators, the purpose of which is to establish the terms governing the 

contracts to be awarded during a given period, in particular with regard to price and 

where appropriate, the quality envisaged”. 

 

The aim of Directive 2014/24/EU is to improve the system of Framework Agreements568 and 

includes changes and clarifications to the provisions for Framework Agreements and Call-

offs from Framework Agreements, the availability of two procurement methods under a 

Framework Agreement and new rules relating to multi-provider (supplier) frameworks with 

direct award procedures.569  The clarification covering the two methods of call-offs from 

agreements confirmed that the application of direct award and mini-competition in a multi-

provider framework can only be available if both procedures are provided for by the 

framework.570 

 

There are two types of Framework Agreement that can be applied dependent on the needs of 

a contracting authority.  The basic distinction of the two types of Framework Agreement is 

 
567 Article 33 of Directive 2014/24/EU (Regulation 33 of the PCR 2015)  – Framework Agreements. 
568 Lichère F and Richetto S, Modernising Public Procurement : The New Directive (DJØF Publishing 2014) 

214 
569 Grith Skovaard Ølykke and Albert Sanchez-Graells, Reformation or Deformation of the EU Public 

Procurement Rules (Edward Elgar Publishing Ltd 2016) 222  
570 Marta Andrecka, ‘Framework agreements, EU procurement law and practice’ (2015) 2 Procurement Law 

Journal 149. 
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that one Framework Agreement is concluded with a single provider (supplier) and the second 

type is concluded with multiple providers (suppliers). 

 

Where a single provider (supplier) Framework is concluded with just one provider, the 

contracting authority enters into contracts with the supplier in accordance with the terms of 

the Framework but can also ask the supplier to supplement its tender to reflect more refined 

requirements. 

 

Where a Framework Agreement is concluded with more than one economic operator, this 

Framework Agreement can be operated in one of the following ways: 

 

(1) An arrangement which sets out all the terms under which contracts may be called off 

without further agreement.571 

 

(2) An arrangement which does not set out all the terms of the arrangement and under 

which contracts that will be awarded following mini competitions,572 the procedure for which 

must comply with Article 33(5) of Directive 2014/24/EU and Regulation 33(11) of PCR 

2015. 

 

(3) An arrangement which allows for both contracts to be called off without re-opening 

competition and using mini competitions.573  The decision as to which approach should be 

used must be made on objective criteria set out in the initial procurement documents. 

 

In practice it has been found that multi-supplier (provider) frameworks are used more 

commonly than the single supplier framework particularly by central purchasing bodies as 

more organisations would use such an arrangement. 574 

 

Seven of the participants in the Procuring Entities category and two Consultant participants 

confirmed that they operated a mixture of both types of Framework.  Other participants also 

confirmed that they predominately operated multi-supplier frameworks but have undertaken 

 
571 Article 33(4)(a) of Directive 2014/24/EU (Regulation 33(8)(a) of the PCR 2015).  
572 Article 33(4)(b) of Directive 2014/24/EU (Regulation 33(8)(b) of the PCR 2015). 
573 Article 33(4)(c) of Directive 2014/24/EU (Regulation 33(8)(c) of the PCR 2015). 
574 Marta Andrecka, ‘Framework agreements, EU procurement law and practice’ (2015) 2 Procurement Law 

Journal 132 
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single supplier Framework Agreements.  One participant who is a Central Purchasing Body 

confirmed that they only operate multi-supplier Framework Agreements.  Another 

participant, PE07 who is also a Central Purchasing Body, confirmed that they only use single 

supplier Framework Agreements for all their procurements. 

 

All the participants whether they operate a multi-supplier Framework or a single supplier 

Framework Agreements provided any information on the operation of their Framework 

Agreements.  In addition, none of the participants stated that their selection of a type of 

Framework Agreement has been simplified by the new rules. 

 

None of the participants when discussing the type of Framework Agreement to be selected 

referred to any research into the requirements of users of the Framework Agreement when 

deciding on the appropriate type of Framework Agreement to be used.  The lack of research 

was found by a commentator575 when undertaking a study on Framework Agreements and 

interviewing providers of Framework Agreements in the UK. 

 

I consider that the responses indicated that many of the participants lacked understanding of 

the changes to the rules and the obligations imposed but followed processes previously in 

place. 

 

 

Q.D2 Do you now find one of the types of Framework Agreements more appropriate than 

another in relation to 

 

(i) Particular types of contract – works, services or supplies. 

(ii) Sector related contracts – consultancy, construction works, cleaning and 

maintenance. 

 

Have the new rules changed your choice on the type of Framework Agreement you 

consider more appropriate to your requirements? 

 

 
575 Marta Andrecka, ‘Dealing with legal loopholes and uncertainties within EU Public Procurement Law 

regarding Framework Agreements’ (2016) 16(4) Journal of Public Procurement 522. 
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Responses from procuring entities 

 

Nine of the participants in this category stated they all operate multi-supplier Framework 

Agreements for all types of contracts and in all sectors.  They all agree that the new rules 

have not changed their choice of type of Framework Agreement for the required 

procurement. 

 

Four of the participants, PE03, PE04, PE08 and PE09 stated that they select the type of 

Framework Agreement to suit their requirements and the particular sector within which they 

are procuring.  All these participants also stated that the new rules have not changed their 

choice of the type of Framework Agreement to be used. 

 

Participant PE07 confirmed that they only operate single provider (supplier) Framework 

Agreements for works and services and in all sectors.  The new rules have not changed their 

choice as they have always operated single provider (supplier) Framework Agreements. 

 

Responses from consultants and legal advisers 

 

Five of the participants in this category stated that they all operated multi supplier Framework 

Agreements for all types of contracts and in all sectors.  They all agree that the new rules 

have not changed their choice of the type of Framework Agreement for a required 

procurement. 

 

Five of the participants CL02, CL05, CL08, CL09 and CL10 stated that they selected the type 

of Framework Agreement with their client to suit requirements and the sector within which 

they are procuring.  All these participants also stated that the new rules had not changed their 

choice of the type of Framework to be used. 

 

None of the participants who are legal advisers have been instructed by clients to comment 

on the selection of the Framework Agreement for a particular contract. 
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Analysis 

 

In the previous question participants were asked which type of Framework Agreement is 

being used more than another.  This question is asked to further explain the use of a particular 

Framework Agreement.  One of the many reasons for using Framework Agreements is to 

achieve value for money and cost savings where applicable by the generation of economies of 

scale.  In addition, there is a reduction in the administrative burden on contracting authorities 

by using Framework Agreements.  In order to make the best use of Framework Agreements a 

contracting authority must analyse a series of variables in order to develop a Framework 

Agreement which meets their needs and demands.  These factors often change but can 

include spending capacities and the contract management skills of the contracting authority.  

In addition, the expected participation and the characteristics of the supply market also need 

to be taken into consideration.  Framework Agreements are widely used to procure supplies, 

works or services for which contracting authorities have or are aware there is a repeated 

need.576 

 

The selection of the appropriate Framework Agreement for a particular contract or specific 

sector is therefore important to contracting authorities.  Although the provisions on 

Framework Agreements in Directive 2014/24/EU and the PCR 2015 have largely remained 

unchanged there are however some uncertainties in the provisions which have not been 

addressed.  Contracting authorities should however be aware of the provisions and where 

such uncertainties still exist when deciding on and selecting either a single provider (supplier) 

framework or a multi provider (supplier) framework.  It has been said that the selection of 

either of these two types of Framework Agreement depends on the subject matter.577  From 

the responses this point has been made by several the participants, but no supporting 

information was provided. 

 

Fourteen of the participants over both categories confirmed in responding to the question that 

they all operate multi provider (supplier) Framework Agreements for all types of contracts 

and in all sectors.  A number of the participants stated that they selected the type of 

 
576 Marta Andrecka, ‘Framework agreements, EU procurement law and practice’ (2015) 2 Procurement Law 

Journal 129 
577 Marta Andrecka, ‘Dealing with legal loopholes and uncertainties within EU Public Procurement Law 

regarding Framework Agreements’ (2016) 16(4) Journal of Public Procurement 512. 
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Framework Agreement to either suit their requirements and the specific sector for which it is 

being procured or the specific requirements of their clients.  None of the participants stated 

whether  they had undertaken research as to the needs of the users of the Framework 

Agreement to be operated. 

 

One participant confirmed that they operate only single provider (supplier) Framework 

Agreements for all works and services and in all sectors. 

 

All the participants stated that the new rules have not changed their choice of Framework 

Agreement for a required procurement whether for works, services or supplies but did not 

confirm whether the new rules had simplified their choice of a type of Framework Agreement 

for a particular type of contract or sector. 

 

Within the responses the participants did not refer to any policy by which they had selected a 

particular type of Framework Agreement or any process  followed to show how their specific 

requirements were met. 

 

None of the participants mentioned that multi-supplier Framework Agreements allow the 

achievement of best value for money or provides some security of supplies.  This situation 

only confirms that which I have found in practice. 

 

 

Q.D3 When procuring a multi provider Framework Agreement, which method do you 

operate to select the providers and place specific contracts? 

 

Responses from procuring entities 

 

Participants PE02, PE03 and PE13 said “in our Framework Agreements we have provisions 

for two methods for operating the Call-off procedure to select the supplier and award 

contracts, these being mini-competition and Direct Selection without re-opening competition 

but we leave the selection of the procedure for Call-off to the contracting authorities using 

the Framework Agreements”.  Participant PE09 stated that they could not answer this 

question but said “we only operate single supplier Framework Agreements and only have 
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provision for Direct Selection which is then implemented by the contracting authority using 

the Framework Agreement”. 

 

All the other participants in this category confirmed that they used mini competition as the 

main procedure for selection and awarding of contracts but had Direct Selection as their 

second procedure.  Participant PE05 said “they have operated on occasions the Direct 

Selection but due to specific reasons in their organisation had reverted to mini-competition 

only for the Call-off procedure”. 

 

Responses from consultants and legal advisers 

 

All the participants in this category who are Consultants stated that in the Framework 

Agreements they had procured there was provision for both procedures of mini-competition 

and Direct Selection.  Four of the participants in this group stated that as they only establish 

Framework Agreements, the final selection of the procedure is left entirely to the contracting 

authority using the Framework Agreement. 

 

The legal adviser participants in this category all confirmed that they have been consulted by 

clients on the selection methodology for Framework Agreements with one participant stating 

that detailed advice had been given to one client on the mixture of direct award and mini-

competition for a particular Call-off from a Framework Agreement. 

 

Analysis 

 

Directive 2014/24/EU and the PCR 2015 assert that it aims to increase flexibility in the rules 

on setting up and calling off from multi supplier Framework Agreements.578  This question is 

set to understand whether this is the position by considering the methods used by contracting 

authorities to select providers onto a framework and to award specific contracts. 

 

 
578 Crown Commercial Service, The PCR 2015 and The Utilities Contracts Regulations 2016 – Guidance on 

Framework Agreements : An Overview, Key Points and Frequently Asked Questions p3 October 2016 
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The first stage to be considered by a contracting authority is the type of multi supplier 

arrangement that suits their requirements.  Examples of these are: 

 

(1) Multi-supplier arrangements which set out all the terms under which contracts may be 

called off without further agreement.579 

 

(2) Multi-supplier arrangements which do not set out all the terms of the arrangement and 

under which contracts they will be awarded following mini competitions,580 the procedure for 

which must comply with Article 33(5) of Directive 2014/24/EU and Regulation 33(11) of 

PCR 2015. 

 

(3) Multi-supplier arrangements which allow both for contracts to be called off without 

re-opening competition and using mini competitions.581  The decision as to which approach 

must be made on objective criteria set out in the initial procurement documents. 

 

There are now three potential ways to operate the Call-off procedure to select the provider 

and place specific Contracts from a multi supplier framework, these being: 

 

1. Mini competition or mini tender procedure which is a method for placing orders under 

a Framework by re-opening competition.582 

2. Direct Award without re-opening competition. 

3. Mixture of Direct Award and mini competition.  This is a new concept and often 

referred to in practice as a hybrid, however this method further emphasises the need 

for transparency and competition.  To operate this new procedure which is only 

applicable under the Regulations and not the Directive and only available where the 

Framework Agreement states that this system can be operated, the following 

conditions apply. 

 

(1) The procurement documents state that this route may be used; 

 
579 Article 33(4)(a) of Directive 2014/24/EU (Regulation 33(8)(a) of the PCR 2015) 
580 Article 33(4)(b) of Directive 2014/24/EU (Regulation 33(8)(b) of the PCR 2015) 
581 Article 33(4)(c) of Directive 2014/24/EU (Regulation 33(8)(c) of the PCR 2015) 
582 Sue Arrowsmith, The Law of Public and Utilities Procurement – Regulation in the UK and EU (3rd edn, 1 

Sweet & Maxwell 2014) 1146 
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(2) The framework sets out all the necessary terms governing provision of the 

work/supply/service being procured; 

(3) Objective criteria are set out in the procurement documents for the framework 

agreement and are applied to determine whether a call-off is directly awarded 

or goes on to a mini-completion; 

(4) The procurement documents specify which terms may be subject to the re-

opening of completion.  The CCS guidance583 gives this example “A direct 

award could be for those suppliers allocated to provide goods to a specific 

region and the accompanying objective criteria for selecting to re-open 

competition could be: 

 

(i) the contract exceeds a set financial threshold, 

(ii) the quantity of products required is over a certain level, or 

(iii) the contract has particularly complex requirements.” 

 

A Call-off Contract under a Framework Agreement will be a Contract between the 

Contracting Authority and the relevant supplier.  A Contracting Authority must not use a 

Framework Agreement improperly or in such a manner as to prevent, restrict or distort 

competition.  It must also comply with the general EU Treaty principles of non-

discrimination, proportionality, transparency and equal treatment and therefore when 

undertaking any call-offs under a multi provider Framework Agreement it is paramount that 

the process is transparent to all the suppliers and further that everyone is treated equally. 

 

Most of the participants confirmed that their Framework Agreements contained provision for 

two methods of operating the Call-off procedure and placing specific contracts.  Some of the 

participants had the mini-competition procedure as the first option with the Direct Selection 

as the second procedure.  No supporting information was provided in relation to the 

procedures in their Framework Agreements relating to the Call-off procedures. 

 

In relation to the operation of the procedures for Call-offs, several the participants left the 

decision to the individual contracting authority who was going to use the Framework 

 
583 Crown Commercial Service, The PCR 2015 and The Utilities Contracts Regulations 2016 – Guidance on 

Framework Agreements : An Overview, Key Points and Frequently Asked Questions p5 and 6, October 2016 
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Agreement.  None of the participants provided information on the multi supplier option they 

were operating for the Framework Agreements. 

 

The option for the hybrid system of a mixture of Direct Award and then mini competition 

was not mentioned by any of the participants as a provision within their Framework 

Agreements as a procedure of which they were aware and understood was now available for 

placing specific contracts. 

 

Directive 2014/24/EU only regulates the procedure of awarding call-offs in a limited 

manner.584  There are uncertainties in relation to transparency at the award stage of call-offs 

from a Framework.  The responses made by the participants indicate that they follow their 

own procedures in awarding Call-offs to providers.  This supports my findings in practice 

where there is a lack of transparency with contracting authorities following their own 

procedures often whether or not they are set out in the Framework Agreement. 

 

 

Q.D4 What types of objective award criteria do you use for the subsequent call-off of a 

contract from a Framework Agreement? 

 

Response from procuring entities 

 

Participant PE01said “the criteria were contained in the Framework Agreement, however for 

a specific call-off the criteria we used was for price only”. 

 

PE02, PE03 and PE13 all said they inform users of their Framework Agreements that the 

criteria shall be those as stated in the Framework Agreement but as they are not involved in 

the Call-off stage they allow the contracting authority to formulate the criteria to suit the call-

off being procured. 

 

Participant PE06 stated that they select the criteria for a Call-off from the Framework 

Agreement to suit the requirements of a specific Call-off which may not however follow the 

criteria set out in the Framework Agreement although they cover this provision in the 

 
584 Marta Andrecka, ‘Framework Agreements, EU law and the practice’ (2015) 2 Procurement Law Journal 149. 
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Framework Agreement.  Participant PE09 said “we allow the selection of criteria by the users 

of the Framework Agreement although this is covered and allowed for in the Framework 

Agreement”. 

 

The other eight participants in this category stated that the award criteria they use for 

subsequent Call-offs from a Framework Agreement are those which are set out in the 

Framework Agreement but did not confirm whether the award criteria is objective and how 

the call-off links to the Framework Agreement. 

 

Responses from consultants and legal advisers 

 

Participants CL03 and CL10 said that for Call-offs from their Framework Agreements 

contracting authorities using the Framework Agreements in the main follow the criteria of 

price only as the qualitative criteria was covered when the Framework Agreement was 

originally procured. 

 

The remaining consultant participant in this category confirmed that for Call-offs from their 

Framework Agreements they follow the objective criteria set out in the Framework 

Agreement.  In this group participant CL02 said “that legislation states the criteria to be used 

to award mini-competition or direct selection should reflect those criteria set out in the 

Framework Agreement which we follow”. 

 

One of the participants who are legal advisers said “where they have been appointed to advise 

on Call-off criteria they tell their clients that the criteria should be those in the Framework 

Agreement unless specific amendments have been stated in the Framework Agreement”.  The 

other participants who are legal advisers also confirmed that Call-offs from the Framework 

Agreement either by re-opening competition or by direct award shall be made pursuant to the 

objective criteria set out in the procurement documents for the Framework Agreement. 

 

Analysis 

 

The requirement that the award criteria in a mini competition must be based closely on those 

for the Framework Agreement is stronger in Directive 2014/24/EU  and PCR 2015 than those 

in the earlier Directive and the 2006 Public Contracts Regulations.  Award criteria must be 
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set out in the procurement documents for the Framework Agreement.  This ensures 

transparency when it comes to the application of the award criteria.585 

 

Within a single supplier Framework Agreement, the award criteria for the call-offs will be the 

same as those for the establishment of the Framework Agreement.  In the case of a multi-

supplier Framework the matter of the award criteria is more complex and must be carefully 

considered.  For a direct award without re-opening competition, the objective criteria and 

conditions should be clearly established in the Framework Agreement documents.586 

 

In relation to ‘objective criteria’, these can be read by reference to those ordinary criteria set 

out in Article 67(2) of Directive 2014/24/EU and Regulation 67(3) of PCR 2015.  The 

alternative approach would relate to any kind of award criteria which are set out in the 

procurement documents for the Framework and only limited by the general principles.587  

This alternative introduces an inconsistency in the interpretation of award criteria and it is 

considered it is not correct to apply such an interpretation.  In the context of a multi-supplier 

Framework Agreement with a direct award process, this second approach has been 

adopted.588 

 

For multi supplier Framework Agreements with its mini-competition procedure, both the 

European Commission’s explanatory note on Framework Agreements589 and 590 are 

ambiguous on the terms of which award criteria are allowed.  When establishing the award 

criteria, those from Article 67 of Directive 2014/24/EU and Regulation 67 of the PCR 2015 

should be used and set out in the Framework Agreement. 

 

Most of the participants confirmed that they use the award criteria set out in the Framework 

Agreement.  One participant stated that they inform users of their Framework Agreements 

that the criteria must be those in the Framework Agreements but allow other contracting 

 
585 Marta Andrecka, ‘Framework Agreements : Transparency in the Call-off Award Process’ (2015) 10(4) 

European Procurement and Public Procurement Law Review 227-230 
586 Article 33(4)(a) of Directive 2014/24/EU (Regulation 33(8)(a) of the PCR 2015). 
587 Sue Arrowsmith, The Law of Public and Utilities Procurement Regulations in the EU and UK (3rd edn, 1 

Sweet & Maxwell 2014) 1141 
588 Marta Andrecka, ‘Framework Agreements : Transparency in the Call-off Award Process’ (2015) 10(4) 

European Procurement and Public Procurement Law Review 227-230 
589 European Commission Explanatory Note “Framework Agreements - Classic Directive” (CC 2005/03-rev/of 

14.07.2005) 
590 Article 33(5)(d) of Directive 2014/24/EU (Regulation 33(11)(d) of the PCR 2015). 
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authorities to formulate the criteria to suit the Call-off.  Another participant stated the award 

criteria for Call-offs from Framework Agreements was price only as the other award criteria 

relating to the qualitative element had already been evaluated when the Framework 

Agreement had been procured. 

 

Although reference was made to the award criteria being those set out in the Framework 

Agreement, the types of objective award criteria were not provided in support of their 

responses.  It is therefore unclear as to whether the original award criteria are selected from 

those set out in Article 67 of Directive 2014/24/EU and Regulation 67 of the PCR 2015 or 

other criteria. 

 

None of the participants in their responses provided any details of ‘objective criteria’ or 

whether their selection was linked to Article 67 or Directive 2014/24/EU or Regulation 67 of 

the PCR 2015.  The responses of participants confirm my experience in practice that there is 

a lack of understanding of the requirements imposed by the law.  One solution to this 

situation could be training of a practical type which would also cover the requirements for 

transparency, not only at the time the Framework Agreement is established but at the award 

stage of call-offs.   

 

 

Q.D5 Which of the award procedures do you operate, these being open, restricted or another 

procedure, to conduct the procurement of Framework Agreements and have the new 

Regulations changed your selection of procedure? 

 

Responses from procuring entities 

 

Four of the participants in this category stated that to conduct the procurement of Framework 

Agreements they only operate the Open Procedure.  Participant PE01 said that “we mainly 

operate the Open Procedure but for the procurement of certain Framework Agreements we 

mainly use the Restricted Procedure”. 

 

Eight other participants all said that they use the Restricted Procedure in the procurement of 

Framework Agreements.  Participant PE07 confirmed that they use both the Open and 

Restricted Procedures as required to suit the procurement.  PE13 said “we are investigating 
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whether to operate the Innovative Partnership procedure for a particular Framework 

Agreement”, 

 

All the participants in this category confirmed that the new rules have not changed their 

selection of the procedure to be operated to conduct the procurement of Framework 

Agreements. 

 

Responses from consultants and legal advisers 

 

Five of the participants in this category who are consultants stated that to conduct the 

procurement of Framework Agreements they only operate the Open Procedure.  Participant 

CL04 confirmed that they only use the Restricted Procedure. 

 

Participants CL05, CL09 and CL10 who are consultants stated they use both the Open and 

Restricted Procedures in the procurement of Framework Agreements. 

 

All the participants who are consultants confirmed that the choice of the procedure to be used 

is often proposed by their clients on whose behalf they are undertaking and managing the 

procurement process for Framework Agreements.  They also confirmed that the new rules 

have not changed their selection of the procedure to be operated or the advice they give to 

their clients on the award procedure to be used in conducting the procurement of Framework 

Agreements. 

 

All the legal advisers in this category confirmed that they have not been instructed by clients 

to advise on the selection of procedure to be operated to conduct the procurement of 

Framework Agreements. 

 

Analysis 

The decision concerning which procedure to use is a critical and strategic one which affects 

the whole procurement process.591   In practice this decision is made with a structure of 

justification at the planning stage of the procurement process. 

 
591 European Commission, Public Procurement Guidance for Practitioners on the avoidance of the most common 

errors in projects funded by the European Structural and Investment Funds, Publications Office of the European 

Union, 2015 p17 
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There are several options for the procedures which could be used, these being: 

 

(1) Open Procedure:592 This is a procedure where all suppliers interested in the 

procurement of a contract and who have responded to an advertisement can submit tenders.  

All tenderers must be considered without any prior selection process.  The selection and the 

evaluation are undertaken after the submission of the tenders. 

 

(2) Restricted Procedure:593 This is a two-stage procedure where only the suppliers 

who have been invited may submit tenders.  The selection and shortlisting are usually 

undertaken in the UK on the basis within the Public Contracts Regulations 2015 by a 

Selection Questionnaire.  These Regulations and the Directive 2014/24/EU sets a maximum 

for the number of candidates although a contracting authority may impose a limit for a given 

procurement. 

 

Both the Open or the Restricted are the usual methods of procurement for works, services and 

supplies of a routine nature.  Of the two procedures the Open Procedure is mostly used and in 

some Guidance Notes594 contracting authorities are encouraged to use the Open Procedure as 

much as possible rather than the Restricted Procedure.  This is said so as not to limit the 

applications from smaller firms and suppliers. 

 

The main advantage of the Open Procedure is that it can be highly competitive due to the 

unlimited number of tenderers.  The disadvantages of this procedure are that it can be 

resource intensive for a contracting authority and the tenderers and the process can take a 

long time as all the compliant tenders must be examined. 

 

The advantage of the Restricted Procedure is that it is less resource intensive for evaluation 

purposes due to the limited number of tenders to review.  The disadvantage is there is less 

competition than the Open Procedure and is more difficult to operate due to the high 

requirements for transparency. 

 
592 Article 27 of Directive 2014/25/EU (Regulation 27 of the PCR 2015) 
593 Article 28 of Directive 2014/25/EU (Regulation 28 of the PCR 2015) 
594 Welsh Government, ‘Framework Agreements : Procurement Advice Note (PAN)’ [2017] Welsh Public 

Sector 26 
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The minimum time limits for all the procedures has been reduced.595  Contracting authorities 

are obliged to take the complexity of a contract being procured into consideration together 

with the time required to prepare tenders under the selected procedure.596 

 

Nine of the participants from both categories stated that they operate the Open Procedure to 

conduct the procurement of Framework Agreements.  Also, a further nine participants from 

both categories stated that they operate the Restricted Procedure.  Other participants stated 

they operate both Open and Restricted Procedures as required by the procurement or in the 

case of a number of Consultants following instructions from their clients.  One of the 

participants stated that they were investigating the use of the Innovation Partnership597 

procedure for a particular Framework Agreement but did not provide any further information. 

 

All the participants who undertook procurement stated that the new rules have not changed 

their selection of the procedure to conduct the procurement of a Framework Agreements. 

 

 

Q.D6 How do you now notify members on a Framework Agreement of the results of direct 

selection or mini competition? 

 

Responses from procuring entities 

 

Participants PE02, PE12 and PE13 stated that they procure the Framework Agreements and 

then leave the Call-offs to the contracting authority using their Framework Agreements.  

They further stated that the involvement of suppliers from the Framework Agreement 

whether a Call-off is awarded through direct award or based on a mini-competition will 

therefore be made by the contracting authority.  Accordingly, any formal notification, the 

operation of any standstill period for a call-off or the subsequent publishing of an award on 

‘Contracts Finder’598 where required will therefore be left entirely to that contracting 

 
595 Articles 26 to 32 of Directive 2014/24/EU (Regulations 26 to 32 of the PCR 2015).  These minimum time 

limits less the net amount of various adjustments available reflect the time periods and reductions available 

under Article XI of the revised WTO Government Procurement Agreement 
596 Abby Semple, A Practical Guide to Public Procurement (OUP 2015) 10 
597 Article 31 of Directive 2014/24/EU (Regulation 31 of the PCR 2015) 
598 Contracts Finder is a web-based portal provided for the purposes of Part 4 of PCR 2015 by or on behalf of 

the Cabinet Office. 
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authority.  The Framework Agreement owner is therefore only informed of details of the 

supplier awarded the contract for each Call-off. 

 

Participant PE09 said “we only operate single provider Framework Agreements and so the 

notification and publication on Contracts Finder of an award of a call-off contract is left to 

the contracting authority using the Framework Agreement”. 

 

Eight of the participants stated that in relation to Call-offs from their Framework Agreements 

they did not notify other suppliers on the Framework Agreement where there is direct 

selection, do not operate a standstill period for the award of a contract following mini-

competition or publish the award following a Call-off from the Framework Agreement on 

Contracts Finder. 

 

Participant PE05 said that “we do not operate a standstill period following an award of a 

contract from a Framework Agreement but do publish details of the award and the call-off on 

Contracts Finder”.  Participant PE10 also confirmed that they do not operate a standstill 

period for mini-competition but as all Call-offs from the Framework Agreements are run 

through their e-procurement portal which automatically issues a publication notice to 

Contracts Finder with details of the award of a contract following a mini-competition. 

 

None of the participants said they would expect to publish on Contracts Finder details of 

contracts awarded following Call-offs from a Framework Agreement where the direct 

selection has been operated. 

 

Responses from consultants and legal advisers 

 

Participants CL05 and CL06 operate a standstill period for the award of contracts from mini-

competition from Framework Agreements but as Call-offs are run through their e-portals 

there is automatic publication of details of the award of the contract on Contracts Finder. 

 

Four of the participants who are consultants stated that they only procure and establish 

Framework Agreements on behalf of their clients, the Call-offs from the Framework 

Agreements being left to their clients and the operation and method of awarding contracts by 

either direct award or mini-competition being the decision of the contracting authority 
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involved.  They would therefore expect the contracting authority to decide whether a 

standstill period is required and the award of the contract published on Contracts Finder. 

 

Participant CL01 stated they do not operate a standstill period for the award of contracts 

following mini competition but do publish details of the contract award on Contracts Finder.  

Participant CL03 does not apply a standstill period for the award of contracts following mini 

competition but does publish the award of the contract on Contracts Finder. 

 

Participant CL02 said “there is no requirement to publish details of an award of a Call-off 

contract following the direct selection procedure or to have a standstill period for the award 

of a contract either under direct selection or mini-competition. They have followed this 

procedure of not having a standstill period and have never been challenged”.  This 

participant also confirmed that they do not publish on Contracts Finder the award of contracts 

following a mini competition. 

 

When questioned none of the participants who are consultants stated that they would expect 

to publish on Contracts Finder details of contracts awarded following Call-offs from a 

Framework Agreement where direct selection had been operated. 

 

One of the participants who are legal advisers confirmed that they have advised clients on 

several occasions on the operation of call-off methods from Framework Agreements.  The 

other three participants in this category who are legal advisers stated that they had not 

advised clients at the procurement stage in relation to the methods of call-offs from 

Framework Agreements. 

 

Analysis 

 

The basis, structure and methodology for the specific notification of suppliers following a 

Call-off from a Framework Agreement should be set out in the Framework Agreement and 

follow the principles of transparency.  The procedure to be operated at the Award Stage 

should cover the notification of a supplier from a single supplier/provider Framework 

Agreement or the suppliers appointed to a multi supplier/provider Framework. 
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The basis of notification requires to be clearly defined as many Framework Agreements can 

be operated by other contracting authorities in addition to the contracting authority who 

originally procured the Framework Agreement.  In this regard several Framework 

Agreements procured by Central Purchasing Bodies599 contain specific requirements to be 

kept informed of the results and notifications of Awards made by way of a Call-off from their 

Framework Agreements. 

 

It is however unclear how legislation covers the treatment of Call-offs from a Framework 

Agreement as to whether a contracting authority must give reasons to those suppliers who 

have submitted a mini-tender in a particular Call-off but been rejected and giving them the 

name of the winner.600  Some Framework Agreements however confirm in Annexes the 

information that will be published following the Award Procedure. 

 

As well as formal notification of the Award to suppliers resulting from a Call-off, there are 

other obligations to be considered by a contracting authority, these being to comply with 

advertising requirements in the UK set out in Regulation 108 of the PCR 2015 and covered in 

CCS Guidance.601  There is however nothing specifically stated in the PCR 2015 on the 

publication of contracts awarded under a Framework Agreement.  This view is supported in a 

guidance on transparency602 which states that information should also be published in relation 

to contracts from a Framework Agreement which can be as a result of mini competition.  

Details of all the contracts above the relevant thresholds should be published.603 

 

Under Article 55(1) of Directive 2014/24/EU and Regulations 55 and 87 of the PCR 2015 the 

provisions for a Standstill period is covered before a Contract can be entered into or 

Framework Agreement can be concluded.  In relation to above threshold call-off contracts 

from a Framework Agreement the standstill period does not have to be considered.  Whilst 

the obligation for a standstill period is not mandatory for call-off contracts from a Framework 

Agreement it is however good practice to also apply a standstill period on a voluntary basis.  

 
599 Article 37 of the Directive 2014/24/EU (Regulation 37 of the PCR 2015) 
600 Sue Arrowsmith, The Law of Public and Utilities Procurement : Regulation in the EU and UK (3rd edn, 2 

Sweet & Maxwell 2018) 561 
601 Crown Commercial Service, Procurement Policy Note 07/16 : Legal requirements to publish on Contracts 

Finder, S7 - Publishing contract award 
602 Crown Commercial Service, Guidance on the new transparency requirements for publishing on Contracts 

Finder, S5 – Minimum data requirements for publication, March 2015 
603 Sue Arrowsmith, The Law of Public and Utilities Procurement : Regulation in the EU and UK  (3rd edn, 2 

Sweet & Maxwell 2018) 1234 
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This would then protect a contracting authority in the UK from a claim of ineffectiveness 

brought under Regulation 99(6) of the PCR 2015. 

 

If a court declares the call-off contract ‘ineffective’, performance of the contract must cease 

from that date.  The contracting authority would then be required to pay a fine and the court 

may also order it to pay compensation to the claimant.  Therefore, by applying a standstill 

period to call-off contracts, the authority calling off is protected from such claims.  Provided 

no challenge emerges during the standstill period, suppliers are prevented from being able to 

claim for the remedy of ineffectiveness on the grounds that the mini-competition rules were 

not properly followed. 

 

In the rules under Article 50(2) of Directive 2014/24/EU and Regulation 50(4) of PCR 2015 

contracting authorities are not bound to send a notice of the results of the procurement 

procedure for each contract based on such an agreement.  One commentator has said that 

there should have been an obligation to publish to fill an important gap in the current 

transparency regime for frameworks.  Whilst contracting authorities are not bound to publish, 

this has been overridden in the UK by requirements set out in the CCS Guidance to which I 

refer earlier in this section.  

 

Several participants stated that they only procure the Framework Agreements and leave the 

call-offs to the contracting authorities using their Frameworks.  No reference was made to 

how the provisions in their Framework Agreements to this situation were provided. 

 

Some participants stated in relation to call-offs from their Framework Agreements they did 

not notify other suppliers where there is a direct selection process operated.  They further 

confirmed that they did not operate a standstill period or publish the award on Contracts 

Finder. 

 

All the participants stated that they would not publish on Contracts Finder details of contracts 

awarded where direct selection had been operated.  One of the participants confirmed that 

they had never operated a standstill period and have not been challenged. 
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A number of participants confirmed that they did publish Call-offs for above threshold 

contracts awarded on Contracts Finder, but other participants did not publish these contracts 

on Contracts Finder. 

 

The responses from participants confirm my findings in practice that there are questions of 

transparency at the award stage of call-offs and also the provisions within a Framework 

Agreement to cover the award stage which is then left to the user of a Framework Agreement.  

The lack of awareness of all the requirements relating to publishing awards at call-off stage 

shown in the responses only supports my findings in practice.  Further training could be 

provided to understand the regulatory provisions on Framework Agreements and call-off 

procedures.  None of the participants stated that the changes to the rules relating to the 

procedures for call-offs had simplified the use of the rules in practice. 

 

Summary and overview of this Section D 

 

This Section (Framework Agreements) contains six questions which were drafted as there 

had been changes to the rules in this topic area.  Under Article 33 of Directive 2014/24/EU 

and Regulation 33 of PCR 2015, the aim of these changes was to improve the system of 

Framework Agreements and Call-offs from the Framework and the availability of two 

procurement methods especially in multi-provider and direct award procedures.  Responses 

from participants in both categories found that the changes to the rules had not simplified the 

use of Framework Agreements. 

 

The changes in the rules on types of Framework Agreements were said by participants of 

both categories to be understood but in practice they had not changed their choice of type of 

Framework Agreement.  Participants stated that the requirement of notification of suppliers 

and publication of awards from a Call-off were not followed and relied on their previous 

practices.  This raised questions of transparency and further a lack of the application of the 

new rules in practice. 

 

The selection of the appropriate Framework Agreement for a particular contract or sector is 

important for contracting authorities but the responses of participants indicated that many of 

the participants were unclear on the rules and understanding of the provisions in the rules.  
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Participants were further unaware of the hybrid system for the Call-off procedure now 

available and the regulation required for Call-offs from a Framework Agreement. 

 

Participants from both categories found that in practice the changes in the rules had not 

simplified the use of Framework Agreements and some noted that the changes in the rules did 

not assist and made the rules in practice more complex. 

 

An important area of the objective selection criteria of Framework Agreements or Call-offs 

operated by respondents had not changed. 

 

The approach of the participants in the awarding of Call-offs from a Framework Agreement 

due to limited regulation and controls provided a basis of a non-structured approach and so 

the new rules in this area had not improved the approach taken by the participants. 

 

Although there is in some literature on the law of Framework Agreements, the findings of 

this research with regard to the operation of Framework Agreements and Call-offs in practice 

has not been provided and indicates that there is a lack of awareness and understanding with 

may respondents relying on previous experience in practice under earlier rules, these rules 

being repealed by Directive 2014/24/EU and PCR 2015. 
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5.2.5 Section E Abnormally Low Tenders 

 

Q.E1 Have the changes in the rules on Abnormally Low Tenders which are there to 

simplify the position of the Contracting Authority, made your obligations and the 

action to be taken more clear when seeking an explanation on any Tender which you 

consider appears abnormally low? 

 

Responses from procuring entities 

 

Ten of the participants in this category all agreed that the new rules have made their 

obligations and the action to be taken clearer but did not confirm whether the new rules had 

simplified their position. Participants PE01 and PE08 stated that they have not had recourse 

to operating the new rules in relation to abnormally low tenders.  PE02, PE04 and PE05 all 

stated that they have revised or amended their own procedures to also cover due diligence 

when seeking explanations from tenderers on tenders which appear to be abnormally low. 

 

Participants PE03, PE07 and PE12 stated that they did not consider the changes have made 

seeking an explanation from a Tenderer clearer.  Participant PE13 said “there was no further 

clarity due to the lack of definition of ‘abnormally low’ which presents a problem in that the 

changes have not clarified what constitutes abnormal”. 

 

Responses from consultants and legal advisers 

 

Seven of the participants who are consultants in this category all agreed that the new rules 

have made their obligations and the action to be taken clearer but did not confirm that the 

rules simplified the position of contracting authorities.  Participants CL07 and CL10 stated 

that they consider the action was not clear with participant CL02 agreeing with this point and 

further stating that the problem is there is no definition of ‘abnormally low’. 

 

The four participants who are legal advisers in this category all stated that they had been 

asked to advise on the action relation to abnormally low tenders and confirmed that the lack 

of a definition of ‘abnormally low’ or what constitutes abnormally low has not assisted the 

situation for contracting authorities. 
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Analysis 

 

Within EU public procurement the concept of abnormally low tenders has long been 

recognised as having a significant role.  As long ago as 1971 under Article 29 of Directive 

71/305/EEC604 abnormally low tenders were covered.605 

 

Contracting authorities have two main considerations in relation to abnormally low tenders, 

these being what if a bid is so low priced that it could ultimately lead to higher costs and/or 

performance and delivery issues either initially or over the duration of the contract or 

alternatively a challenge could be brought if the contract is awarded to a tenderer who is 

thought to have submitted an abnormally low price for the contract. 

 

Case law606 on abnormally low tenders under earlier EU Procurement Directives focused on 

several areas such as the need to investigate individual situations and not to automatically 

eliminate a tender which appears to be considered as being abnormally low.  In the case of 

Slovensko607 the CJEU found that there is an obligation on the part of a contracting authority 

to investigate abnormally low tenders even when they did not propose to reject them. 

 

The provisions relating to abnormally low tenders is dealt within by Article 69 of Directive 

2014/24/EU.608  Recital 103 of Directive 2014/24/EU also relates to abnormally low tenders.  

In the UK Regulation 69 of the PCR 2015609 covers the provisions for Abnormally Low 

Tenders. 

 

It has been said that the provisions on abnormally low tenders have undergone significant 

changes in Directive 2014/24/EU and these changes have been described as a revitalisation of 

 
604 Council Directive 71/305/EEC of 26 July 1971 concerning the co-ordination of procedures for the award of 

public works contracts. 
605 Abby Semple, A practical guide to public procurement (OUP 2015) 116 
606 Case 76/81 Transporante et Travaux SA v Minister of Public Works [1982] E.C.R. 417, Case C-103/88 

Fratelli Costanzo SpA v Commune di Milano [1989] E.C.R. 1839, Case C-295/89 Impresa Donà Alfonso 

Directive Dona Alfonso et Figli s.n.c. v Consorzio per lo sviluppo Industriale del Commune di Monafalcone 

[1991] E.C.R. 1-02967 and the Joined Cases C-147/06 and C-148/06 SECAP and Santorso v Commune di 

Torino and Santorso Socooparl v Comunne di Torino (“SECAP”) [2008] E.C.R. 1-3565 
607 Case C-599/10 SAG ELV Slovensko v Urad preverejne obstaravanie – Judgement of 29 March 2012. 
608 Directive 2014/24/EU of the European Parliament and Council of the 26 February 2014 on public 

procurement and replacing Directive 2004/18/EC. 
609 Statutory Instrument 2015 No. 102 – Public Procurements. 



 

218 

the provisions.610  One of the changes is covered in Article 69(1) of Directive 2014/24/EU 

and Regulation 69(1) of PCR 2015 which states that contracting authorities shall require 

economic operators (tenderers) to explain the price or costs proposal in a tender where the 

tender appears to be abnormally low in relation to the works, supplies or services.  This 

obligation writes into the legislation the statement in Slovensko611 the duty to investigate an 

abnormally low tender. 

 

There is not however any definition or example of what might be considered by a contracting 

authority as an abnormally low tender.  The handling of abnormally low tenders had been 

identified in the consultations on the 2011 Green Paper as one of the problem areas for 

Member States.612  In the Commission’s original proposals a formula was submitted.  With 

the average price or cut off being used, this being qualified as being applied where at least 

five tenders had been submitted.  The formula did not cover the situation where less than five 

tenders were submitted.  There was however an obligation to request explanations where 

tenders appeared to be abnormally low for other reasons.  These proposals were removed in 

later drafts of the Directives and therefore do not appear in the Directive 2014/24/EU. 

 

Once an investigation of an abnormally low tender is undertaken the contracting authority 

must take into consideration the explanations given by the tenderer.  In practice a tenderer 

should be requested to address all the contracting authority’s concerns and only give 

consideration and assessment to the responses as required by Article 69(3) of Directive 

2014/24/EU and Regulation 69(3) of the PCR 2015 and decide whether or not to reject the 

tender because the answers do not satisfactorily account for the low level of prices or costs 

proposed by the tenderer.   In Article 69(2) of Directive 2014/24/EU and Regulation 69(2) of 

the PCR 2015 there is a list of factors which a contracting authority must take into 

consideration. 

 

Many of the participants agreed that the new rules have made their obligations and the action 

to be taken clearer with some participants seeking to amend or revise their procedures.  None 

 
610 Grith Skovgaard Ølykke and Albert Sanchez-Graells, Reformation or Deformation of the EU Public 

Procurement Rules (Edward Elgar Publishing Ltd. 20160 146 
611 Case C-599/10 SAG ELV Slovensko v Urad preverejne obstaravanie – Judgement of 29 March 2012. 
612 European Commission, European Commission Staff Working Paper, Evaluation Report : Impact and 

Effectiveness of EU Public Procurement legislation 27 June 2011 SEC (2011) 853 final. 
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of the participants provided information on their procedures or referred to the rules in relation 

to abnormally low tenders. 

 

Several participants in both categories stated that there is no clear definition of ‘abnormally 

low tenders’ which causes problems and has not assisted contracting authorities. 

 

Five of the participants stated that they considered the new rules have not made seeking 

explanations from tenderers clearer.  One of the participants stated that they have not had 

recourse to operating the new rules. 

 

This question was set to ascertain whether the changes in rules on abnormally low tenders 

which are there to simplify the position of the  contracting authority have made the 

participants obligations clearer when seeking an explanation on a tender which it considers to 

be abnormally low.  From the responses it would appear that the participants did not fully 

understand the changes or the action to be taken.  Although training could remedy the lack of 

awareness, participants relied upon the fact that there is no clear definition of an abnormally 

low tender in the rules, accordingly, they decide on the action to be taken in seeking an 

explanation on an abnormally low tender  

 

 

Q.E2 Within the Tender documents you prepare is there a clear reference to confirm that the 

authority may investigate and ultimately reject any Tender it may consider to be 

abnormally low?  Was this reference included in Tender Documents before the new 

rules, if so, has the content of such a reference been made clearer? 

 

Responses to procuring entities 

 

Eight of the participants in this category confirmed that they all have a clear reference in their 

tender documents to confirm that as a contracting authority they may investigate and 

ultimately reject any tender it may consider to be abnormally low.  Except for participants 

PE04 and PE11 in this group they all had a form of reference to investigate an abnormally 
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low tender before the new rules.  Participant PE07 said “we now have specific procedures as 

a result of the changes”. 

 

Participants PE05, PE08 and PE13 stated that they only make a reference to Regulation 69613 

in their Tender Documents but no other explanation.  These participants also stated they did 

not refer to abnormally low tenders in documents before the new rules.  Participant PE14 

stated they do not make any reference to abnormally low tenders in their Tender Documents 

and did not cover this subject in Tender Documents prior to the introduction of the new rules. 

 

Responses from consultants and legal advisers 

 

Eight of the participants in this category, all of whom are consultants, confirmed that they 

have in their procurement documents a clear reference to confirm that their clients, the 

contracting authorities, may investigate and ultimately reject any tender it may consider to be 

abnormally low.  Participant CL07 also said “we also cover extremely high tenders in our 

Tender Documents in accordance with instructions from our clients”.  Within this group all 

but participants CL02, CL07 and CL09 stated that they did not have reference to 

investigation of abnormally low tenders in Tender Documents before the introduction of the 

new rules.  Participant CL10 said “we make reference to Regulation 69 in the Tender 

Documents but no other requirement or explanation is provided in relation to abnormally 

low tenders”. 

 

All the legal advisers in this category stated that they had advised clients on the inclusion of 

statements on the investigation and ultimate rejection of tenders considered to be abnormally 

low and reference was again made to the lack of clarity on the definition of abnormally low. 

 

  

 
613 Article 69 of the Directive 2014/24/EU (Regulation 69 of the PCR 2015) – Abnormally Low Tenders 
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Analysis 

 

The question was set as the provisions on abnormally low tenders have undergone some 

significant changes.  Article 69 of Directive 2014/24/EU and Regulation 69 of the PCR 2015 

provides the circumstances in which a contracting authority is obliged to investigate a tender 

which appears to be abnormally low.  It is clear that there is an obligation to investigate even 

if the contracting authority is planning to accept a tender.  The Article and the Regulation 

further provide that a tender may only be rejected where the evidence supplied does not 

satisfactorily account for the low level of price or costs proposed. 

 

For transparency a contracting authority should make specific reference to Regulation 69 of 

PCR 2015 in the Tender Documents and further that a contracting authority may investigate 

and ultimately reject a tender it considers to be abnormally low.  In addition reference should 

be made to a change in the provisions whereby it is the explicit duty of a contracting 

authority to reject a tender where it has been established that the tender is abnormally low 

because it does not comply with the applicable obligations referred to in Article 18(2) of 

Directive 2014/24/EU which covers environmental, social or labour law.  This obligation is 

covered in Article 69(3) of Directive 2014/24/EU.  The mandatory rejection of a tender upon 

these grounds are also referred to in Recital 103 of Directive 2014/24/EU. 

 

Regulation 69(5) of the PCR 2015 covers the obligation to reject a tender where is has been 

shown that the tender is abnormally low because it does not comply with environmental, 

social or labour law and makes reference to the applicable obligations set out in Regulation 

56(2) of PCR 2015.  This Regulation in the PCR 2015 is in the sub-section covering the 

‘General principles in awarding contracts’ and lists the obligations which has to be reviewed 

as Regulation 56(2) provides for a contracting authority to decide not to award in respect of 

the stated obligations whereas Regulation 69(5) of the PCR 2015 covers the action of 

rejection of a tender. 

 

Sixteen of the participants across both categories confirmed that they have in their 

procurement documents a clear reference that a contracting authority may investigate and 

ultimately reject any tender considered to be abnormally low.  Three of the participants only 

refer to Regulation 69 of the PCR 2015 in their Tender Documents but provide no other 

explanation in support. 
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Many of the participants had reference to abnormally low tenders in the Tender Documents  

before the new rules, however others confirmed they did not previously refer to abnormally 

low tenders in the Tender Documents before the introduction of the new rules. 

 

Although the PCR 2015 and Directive 2014/24/EU do not offer guidance on whether a price 

is or is not ‘abnormally low’, in the current market tenderers should be made aware in the 

Tender Documents. 

 

This question was seeking to obtain how the participants understood and applied the new 

rules, in particular the processes they follow and set out in their tender documents and how a 

contracting authority can investigate and examine a tender where it appears to be abnormally 

low.  In addition, if evidence is supplied by the tenderer but does not satisfactorily account 

for the abnormally low level of price or costs, even after taking into consideration any 

explanation a tenderer may provide, the contracting authority may still decide a tender must 

be rejected.  From the responses, the participants showed that they did not fully understand 

the new rules and action required on whether the new rules had made the actions required 

from contracting authorities clearer. 

 

 

Q.E3 Has your organisation a clear and objective basis in place for internal decisions to 

treat a Tender as abnormally low such as a trigger point for the investigation of a 

Tender considered as abnormally low?  Is there any difference depending on whether 

a Tender is for works, services or supplies? 

 

Responses from procuring entities 

 

Eight participants in this category stated that their organisations had a clear and objective 

basis in place for internal decisions to treat a tender as abnormally low, however this did not 

involve a trigger point.  No information on the basis was provided.  Participant PE12 also 

confirmed that they had a clear and objective process in place which incorporated a trigger 

point system.  All these participants confirmed that the same process was operated for works, 

services and supplies. 
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Participants PE04, PE08, PE10 and PE11 confirmed that they do not have any process for 

internal discussions to treat a tender as abnormally low.  Participant PE13 said “we did not 

have any processes in place as the nature of Framework procurement and tendering made it 

difficult to impose a clear and objective set of criteria and we therefore take each case on 

merit”. 

 

Responses from consultants and legal advisers 

 

Eight participants who are consultants in this category all confirmed that they had a clear and 

objective basis in place for internal discussions to treat a tender as abnormally low.  No 

information was provided in relation to the objective basis in place.  Two of this group of 

participants stated that their process involved a trigger point system.  All these participants 

also confirmed that their systems cover works, services and supplies. 

 

Participants CL10 and CL11 stated that they did not have any process or trigger points but 

discussed any case with their clients. 

 

One of the legal adviser participants had advised on a process to be used for internal 

discussion within an organisation in relation to investigations into abnormally low tenders but 

the other three legal advisers had not been instructed to advise. 

 

Analysis 

 

The basis of this question was to ascertain whether due to the changes in the rules the 

participants had a clear and objective basis in place for internal decisions when a tender is 

considered abnormally low. 

 

The absence of an EU definition of abnormally low tenders raises several problems to a 

contracting authority if it considers a tender as being abnormally low as it then has an 

obligation to investigate the matter.  There is no explanation of a trigger point at which the 

contracting authority should require the tenderer to explain its tender.  In addition, the word 

‘appears’ does however leave room for manoeuvre and allows the contracting authority to 

seek an explanation without first rejecting the bid and then requesting an explanation later.  
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This could suggest that a contracting authority needs in the first stage to carry out a prima 

facie assessment of the abnormally low character of a tender. 

 

In practice a contracting authority may consider the tender under review against other bids 

received or may have its own objective standard which could be market value although this 

methodology is difficult to ascertain in the case of complex projects.  A contracting authority 

may need to obtain external evidence to decide value although this may be difficult to justify.  

In some cases the trigger point may be an upfront ‘yardstick’ for abnormally low tenders 

which could relate to budgets set out in the procurement documents, however there is always 

the danger in making and setting an estimate early in the process.   

 

There is nothing that prevents the contracting authority from making a comparison of tenders 

with estimated budgets in tender specifications and from identifying one of the tenders as 

being abnormally low where the amount of that tender is considerably lower than the 

estimate.  In this regard The General Court of the Court of Justice in the European Union 

found that the abnormally low nature of a tender was identified by comparing the amount of 

that tender to the actual maximum budget set out in specifications.  The General Court noted 

that nothing prevents a contracting authority from comparing tenders with an estimated 

budget set out in the tender specification.  The decision was that the tender was abnormally 

low if the amount of that tender is considerably lower than the estimate budget.614  

 

A number of the participants stated that their organisations had a clear and objective basis for 

internal decisions to treat a tender as abnormally low with some participants having trigger 

points.  Two participants who are consultants stated that they did not have any process or 

trigger points but discussed cases with their clients.  One participant stated they did not have 

a clear and objective process in place as they only procured frameworks and so considered 

every case on its merits. 

 

Those participants who confirmed that where they had a clear and objective process in place, 

they applied it to any contract whether for works, services or supplies. 

  

 
614 Case C-401/09 P.Evropaiki Dynamiki-Proigmena Systimata Tilepikoinonion Pliroforikis Kai Tilematikis AE 

v European Central Bank [2011] 3 C.M.L.R. 24 CJ 
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Q.E4 Does your organisation maintain and then retain a clear audit trail of all evaluation 

and investigation considerations and clarifications?  If so, have the new rules changed 

your audit procedure and if so, what areas are different? 

 

Responses from procuring entities 

 

Thirteen participants in this category confirmed that they have in place a clear audit trail for 

the evaluation, investigation and clarifications sought together with provisions for the 

retention and maintenance of all information relating to abnormally low tenders.  In this 

group participants PE03, PE04 and PE10 also stated that all their information was held on 

their e-procurement portal.  Participant PE12 said “our audit procedure is based on a series 

of process templates for each procurement”.  Participant PE13 said “we have a separate 

electronic system in place but it has never been implemented”. 

 

All the participants in this category confirmed that the new rules had not changed their audit 

procedures. 

 

Responses from consultants and legal advisers 

 

Nine of the participants in this category confirmed that they maintain and retain a process for 

a clear audit trail of all evaluation and investigations into abnormally low tenders.  Within 

this group participants CL03, CL05 and CL09 stated that the information in the process they 

operate is contained within their e-procurement portal.  Participant CL04 also stated that their 

audit process is part of their Quality Assurance programme.  All nine of the participants 

confirmed that the new rules had not changed their audit procedures. 

 

All the participants who are consultants were asked about the requirements for a contracting 

authority to draw up written reports on contracts or framework agreements in accordance 

with Regulation 84615 which contains the reasons for a rejection of a tender found to be 

abnormally low.  One participant stated they were not aware of Regulation 84 and several the 

 
615 Article 84 of Directive 2014/24/EU (Regulation 84 of the PCR 2015) – Reporting and documentation 

requirements – Individual reports 
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others confirmed that their processes would allow for the information to be provided to their 

clients for them to prepare reports. 

 

All the legal advisers in this category confirmed that they have advised generally on 

Regulation 84 and one stated that they had drafted templates for clients covering not only the 

requirements on information on abnormally low tenders but also the general principles of this 

Regulation. 

 

Analysis 

 

The basis of this question was to ascertain whether participants had in place for management 

and review purposes a process to maintain and retain a clear audit trail of all actions and 

investigation taken in relation to abnormally low tenders due to the changes in Article 69(1) 

of Directive 2014/24/EU and Regulation 69(1) of the PCR 2015. 

 

The procedures set in place by contracting authorities in relation to the information on 

abnormally low tenders would then be available for inclusion in individual reports on 

proceedings for the award of contracts.  The requirement in Article 84(1)(c) of Directive 

2014/24/EU and Regulation 84(1)(c) of the PCR 2015 to include where applicable the 

reasons for the rejection of tenders found to be abnormally low.  In addition, Regulation 

84(7) of the PCR 2015 requires contracting authorities to document the progress of all 

procurement procedures whether or not they are considered by electronic means. 

 

Most of the participants across both categories confirmed that they had a clear audit trail for 

the processes and action taken in relation to tenders found to be abnormally low.  None of the 

participants provided any information on the content of the audit processes they have in place 

or the actions to test and verify that the processes meet the required objectives. 

 

With the possibility of challenges in the current marketplace and increased levels of 

competition there is a requirement to investigate tenders which appear to be abnormally low, 

the keeping of records and an audit procedure is paramount. 
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Although there are changes to the rules on abnormally low tenders, all the participants 

confirmed that they have not changed their audit procedure in relation to abnormally low 

tenders. 

 

The structure of the provision of information so that contracting authorities can meet their 

obligations under Regulation 84(1)(c) of the PCR 2015 were covered by most participants 

with only one participant being unaware of this Regulation.  The legal adviser participants 

confirmed that they had advised clients on Regulation 84 of PCR 2015 which covers 

reporting and documentation requirements in  relation to the areas for rejection of tenders 

found to be abnormally low. 

 

Summary and overview of this Section E 

 

This Section E (Abnormally Low Tenders) contains four questions as this topic has for a long 

time been recognised as playing a significant role in the public procurement process.  The 

provisions relating to abnormally low tenders is covered by Article 69 and Recital 103 of 

Directive 2014/24/EU and in the UK Regulation 69 of PCR 2015. 

 

There is reference in literature on the law on abnormally low tenders but none on the 

application in practice.  The first question was set to ascertain whether the changes in the 

rules had made participant’s obligations clearer in practice, however the responses showed 

that the participants did not fully understand or were aware of the changes.  The second 

question enquired as to their knowledge on the investigation and rejection of a tender that 

may be considered as abnormally low.  Again, with respect to this question, the participants 

showed that they did not understand the new rules and the action required which was 

intended to make actions on the part of contracting authorities simpler. 

 

The last two question covered procedures required by the rules.  Again, participants from 

both categories had mixed and contrary views on the action to be taken in practice or in fact 

whether they had changed their procedures to take in the new rules.  In relation to audit 

procedures, all participants from both categories confirmed that they had not changed any 

procedures or improved their approach to meet their obligations under the new rules although 

there was generally a recognition of the requirements of Regulation 84(1)(c) of PCR 2015. 

 



 

228 

Overall, the responses indicated that many of the respondents from both categories did not 

understand the changes in the rules or the action to be taken in compliance of the rules but 

stated that the rules did not clarify what constitutes abnormally low when reviewing tenders. 
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5.2.6 Section F Concluding Question 

 

Q.F1 What is your overall view and assessment of whether the changes in the rules have 

simplified and made more flexible in relation to the four topics covered, these being 

selection criteria, contract award criteria, framework agreements and abnormally low 

tenders? 

 

Responses from procuring entities 

 

Participant PE01 said “In undertaking the day to day procedures it does not feel that in 

relation to the four topics covered they have not been made more flexible”. 

 

Participant PE02 stated that in relation to Framework Agreements it took their organisation 

some time to review all the changes before they could be operated.  This resulted in a better 

guide on use rather than making the rules more flexible.  In relation to the Selection Criteria 

they found the information easier to operate rather than more flexible.  Regarding Contract 

Award Criteria and Abnormally Low Tenders they had not found in practice the new rules 

made these areas more flexible. 

 

Participant PE03 said “the changes to the rules in any of the topic areas have not made their 

use more flexible or in fact easier to deal with in practice”. 

 

Participant PE04 said “although having changes to modernise the rules is a positive thing and 

they have provided us with some clarity overall but in practice in the topic areas the new 

rules have not made the operation more flexible”. 

 

PE05 said “they have found the new rules in the subject areas have made their use more 

flexible.  The changes have led in their case to a more intelligent client as you have to work 

with them and prepare procedures”. 

 

Participants PE06 and PE07 stated that there are several other changes which have been 

useful in the procurement process but the changes to the four topic areas have not made their 

use in practice either simpler or more flexible. 
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PE08 stated that apart from some changes in the rules on time periods for the various 

procedures, the changes in the rules in relation to the four specific topics they consider they 

have not made the use in practice either simpler or more flexible. 

 

Participant PE09 stated there are some areas within the Selection Criteria topic that have 

made procurement in practice more flexible but in relation to the other topics the answer is 

‘no’. 

 

PE10 said “the changes to the rules in the topic areas are positive and have made some of the 

processes more flexible but they could be improved to result in them being more flexible in 

practice”. 

 

PE11 said “my overall assessment is that I do not think that the changes to the rules in 

respect of the subject topic areas have given us more flexibility, an example being at 

Selection Stage where the introduction of the mandated CCS Selection Questionnaire  or 

PAS91 has prevented flexibility in the procurement process”. 

 

Participant PE12 said “overall in the four topic areas the new rules have made the operation 

of these more flexible and it has highlighted people’s awareness of these areas”. 

 

Participants PE13 and PE14 both stated that in practice none of the changes in the four topic 

areas have either simplified the procurement process or made it more flexible. 

 

Responses from consultants and legal advisers 

 

Seven of the participants in this category confirmed that regarding the four topic areas the 

rules had not been simplified or made more flexible.  In this group participant CL02 added 

that the changes did not go far enough and two of the participants stated the rules on 

Abnormally Low Tenders could have been made clearer to provide more flexibility. 

 

Participant CL07 said that “we have found the changes in the four topic areas have not made 

a massive difference in practice and certainly do not appear to have made these areas more 

flexible”.  Participant CL10 considered that in the four topic areas the changes have not made 

the rules flexible but in fact they have been made more complex. 
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Two of the legal adviser participants both stated they considered the rules in the subject topic 

areas have been made more flexible although they still advise on abnormally low tenders and 

Framework Agreements as often clients require clarification on these areas. 

 

Another legal adviser said, “there is no real change in the topic areas and the modernisation 

has to be queried as they are still providing advice to clients on all the topic areas”.  The 

remaining legal adviser participant stated that “in relation to Selection Criteria the rules have 

not made this area more flexible but in the area of Framework Agreements the rules have 

been made more flexible whereas in the other two topic areas the rules have not been 

simplified. 

 

Analysis 

 

This concluding question was set to allow participants to provide an overall assessment of the 

four topic themes contained within Section B to E inclusive of the Interview Guide which are 

Selection Criteria, Contract Award Criteria, Framework Agreements and Abnormally Low 

Tenders. 

 

Only a few of the participants considered the changes to the rules in the topic areas had in 

fact simplified the procurement process. 

 

The responses from many of the participants in both categories found that the changes to the 

rules covering all the subject areas had been made the operation of these themes more 

flexible whilst others stated that the changes to the rules had only made some of the topics 

more flexible.  This view however was not upheld by a number of the participants in both 

categories who confirmed that the changes to the rules in the four topic areas had not been 

made more flexible.  One participant stated the changes made to the rules in the topic areas 

are positive, but they could be further improved to be more flexible in practice. 

 

Summary and overview of this Section F 

 

This Section F contains a Conclusion Question which was designed to allow participants to 

provide an overall assessment of the four topic areas which were covered within Sections B 
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to E of the Interview Guide.  These areas are Selection Criteria, Contract Award Criteria, 

Framework Agreements and Abnormally Low Tenders.  The question required an overall 

view and assessment on whether the changes in the rules have simplified and made more 

flexible the topic areas in practice. 

 

Only a small number of the responses from participants from both categories considered that 

the changes had simplified the public procurement process.  Many of the responses from both 

categories found in practice that the operation of the four topic areas in the procurement 

process were more flexible, but some of the participants found that the changes in the rules 

had in practice made the process more complex. 

 

The responses indicated that a few of the participants were aware of the new rules and the 

obligations but that the intricacies of the rules are either not understood or did not warrant 

any alteration to their procedures when operating the topic areas in the procurement process. 

 

There is no literature relating to the topic areas covered by the research but the findings from 

the responses support my experience in practice that there is a lack of knowledge or 

understanding of the new rules. 
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Chapter 6 Conclusion 

 

6.1 Introduction 

 

The research in this thesis has taken some steps to examine and then understand how the rules 

in Directive 2014/24/EU have in practice been perceived, understood, interpreted and applied 

in practice in the public procurement process in the UK. 

 

I have undertaken a black letter / doctrinal approach of the relevant laws in order to set out 

the past and present legal frameworks about my thesis.  A black letter law methodology was 

followed as I needed to undertake a legal/textural analysis of the new rules to better 

understand how they compare and contrast with the old rules. 

 

In undertaking an analysis of all the changes, modifications and reforms to the law from 

Directive 2014/24/EU and from my experience in practice when applied to the procurement 

process I selected a number of specific topics for my research.  The topics selected were 

Selection Criteria, Contract Award Criteria, Framework Agreements and Abnormally Low 

Tenders.  These topic areas were selected to provide an important and reasonable indication 

of the kinds of challenges the new rules give rise to in practice. 

 

As black letter law methodologies do not record the application of the law in practice, I have 

followed an empirical interview methodology to capture the perceptions of experienced 

practitioners of public procurement.  The investigation was undertaken using 27 participants 

and whilst this is not a large number and the findings are not generalisable to the larger 

community, these participants have a cumulative experience of over 1700 procurements and 

therefore have provided rare and invaluable insights into the process.  The findings and my 

analysis are presented in Chapter 5. 

 

In this chapter I will be providing an answer to the main research question together with 

supplementary questions set out in Chapter 1 by linking the findings from the interviews and 

my analysis with these questions. 
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This chapter is organised as follows; Section 2 sets out my finding linked to the research 

question and supplementary questions and Section 3 contains a conclusion and some 

suggestions for further study. 

 

6.2 Research questions and supplementary questions to show how the new rules are 

operated by practitioners. 

 

My research question is ‘Have the new procurement rules in Directive 2014/24/EU simplified 

and improved the public procurement process’. 

 

In order to assist me to address the main research question I have focused on three 

supplementary questions which I will consider next.  Towards the end of the chapter I will 

then revert to addressing the main research question and will provide some suggestions for 

further study. 

 

6.2.1 Supplementary question 1 : Has the modernisation of the new rules simplified and 

made more flexible the procurement process in practice in the selected topic area. 

 

Selection Criteria 

As to simplification of the procurement process, only a small number of the participants 

agreed that simplification had been achieved.  The introduction of the Crown Commercial 

Services’ Standard Selection Questionnaire and PAS91 as the use of these documents was 

mandatory was said by several participants to simplify the procurement process.  There were 

mixed views amongst the participants on whether or not the Selection Questionnaire 

simplified matters.  In relation to selection criteria, some participants agreed that some of the 

rules were useful when undertaking the procurement process, but this did not in practice 

make the process simpler. 

 

Many of the participants found that the rules had made the operation of the procurement 

process more flexible but other participants stated that in relation to flexibility the rules had 

made the process more complex or not made their use easier in practice. 

 

The responses from participants support my experience in practice that there is a lack of 

awareness and understanding by those undertaking the procurement process of the intricacies 

of the rules and their application. 
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Contract Award Criteria 

 

In relation to simplification, several participants found that the new rules had simplified the 

procurement process but in the main, the aim of simplification in the important area of award 

criteria being presented in a straight forward and streamlined way had not been met. 

 

None of the participants stated that the new rules had made the procurement process more 

flexible but some said that in certain areas the rules had highlighted user’s awareness of 

contract award criteria. 

 

The responses from participants confirm my experience in practice that in the important area 

of Contract Award Criteria there are different interpretations of the rules with many 

contracting authorities often following existing processes for selecting and applying Contract 

Award Criteria which they have not changed to meet the new rules as they suit a contracting 

authority’s requirements.  Where a few contracting authorities are aware of the new rules and 

their obligations, the intricacies of the rules are not always understood. 

 

Framework Agreements  

 

Participants found that the changes to the rules in this area had not in practice simplified the 

use of framework agreements. 

 

Several participants found that the changes in the rules had made the use of framework 

agreements more flexible although others stated that the changes have not made a difference 

and have not made the use of framework agreements more flexible.  Another group of 

participants found that the changes to the new rules did not go far enough to assist in the 

procurement process with a further comment that the changes have made the rules more 

complex. 

 

I consider that the responses in this topic area, supported by my experience in practice, 

indicate that many of the participants lacked an understanding of the changes to the rules in 

practice and the obligations imposed and follow existing provisions previously in place. 
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Abnormally Low Tenders  

 

A small number of participants considered that the changes in the rules have simplified the 

operation of abnormally low tenders in practice.  Participants found that the changes did not 

go far enough to simplify the procedure for abnormally low tenders. 

 

Many of the participants found that the changes to the rules had made the operation of this 

subject area more flexible.  A point was made that the rules of abnormally low tenders could 

however have been made clearer and improved which in turn would then provide flexibility.  

Several participants stated that in practice they had found the rules in this area had not made 

the process more flexible. 

 

The responses support my experience in practice that the changes to the rules in this topic 

area are not fully understood by many participants who often follow existing practices. 

 

6.2.2 Supplementary question 2 : Have the procuring entities and consultants / legal 

advisers understood and applied the new rules in relation to the four subject topics 

areas. 

 

Selection Criteria 

In relation to the selection of the criteria for individual procurements, the participants 

followed either the standard CCS Selection Questionnaire or the Publicly Available 

Specification (PAS91).  There was agreement by some participants that the use of these 

documents had simplified the selection stage, however it was also considered by some 

participants that the use of either of the two documents had made the selection stage more 

difficult and did not provide the flexibility that had been available in the past. 

 

With regard to financial and economic criteria, from the responses it was found that there was 

a lack of awareness of the intricacies of the rules.  There were several participants who 

followed their own systems whether or not their procedures fully complied with the rules.  

There is a need for training in the understanding of the rules and the application of the new 

rules in practice. 

 

Upon the matter of verification of economic operators at the selection stage, there was no 

consensus on the part of the participants on evaluation at this fundamental selection stage.  
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Some information was put forward by participants but generally no details of any systems 

that were applied were put forward.  Although some reference was made to the CCS 

Selection Questionnaire and PAS91, the responses raise questions both on the understanding 

of the rules with its impact on application of the rules.  Although some guidance is provided 

by the CCS, more training in this area is needed. 

 

As to the changes in the methodology of the selection criteria under the Open and Restricted 

Procedures, participants did not give any information on any changes that had been made as a 

result of the new rules.  From responses provided there is again a lack of understanding on 

the part of participants of the requirements in the rules when undertaking procurements. 

 

In relation to changes in the rules on conflicts of interest at selection stage, although there 

was some awareness of the application of the rules and the action to be taken, generally the 

obligations were not followed by participants. 

 

Contract Award Criteria 

 

As to whether the changes in the rules on contract award criteria have enhanced the 

participants understanding of the definition of the most economically advantageous tender 

(MEAT), most participants confirmed that the changes had not enhanced their understanding.  

None of the participants referred to the requirement for award criteria in the new rules to be 

linked to the subject matter of the contract. 

 

In response to whether the selection assessment and evaluation of award criteria is more 

difficult under the new rules, many the participants stated that they had not changed or made 

only minor adjustments to their approach.  None of the participants referred to the 

requirements for contract award criteria together with weightings and sub-criteria to be 

selected at an early stage and to be published in advance for transparency reasons. 

 

There was an absence of information in responses by participants on the processes followed 

for the selection and evaluation of contract award criteria together with review procedures 

and further linking the award criteria to the subject matter of the procurement.  It is unclear as 

to whether the participants understood the new rules, how to apply them in practice or in fact 
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have review procedures to ensure meeting the requirements of transparency, equal treatment 

and non-discrimination. 

 

There was a lack of understanding on the part of most participants on the obligations of 

contracting authorities and what they are entitled to do about either price or cost and how this 

feed into the procurement itself.  This absence of understanding can result from either a lack 

of awareness of the rules or participant organisations following earlier procedures on a cost-

effective methodology. 

 

In relation to life cycle costing, the responses indicate either a lack of understanding of the 

rules especially in relation to environmental externalities or consider life cycle costing may 

not be appropriate to their procurements. 

 

The results of the responses received in this area support my experience in practice and raise 

several concerns. 

 

Framework Agreements  

 

Most of the participants confirmed that they understood the type of framework agreements 

under the new rules but stated that in practice the new rules have not changed their choice of 

framework agreement for a required procurement whether works, services or supplies.  None 

of the participants stated whether they had undertaken research on the practicalities for users 

of the new rules on framework agreements before commencing a procurement. 

 

In relation to the selection of providers from a multi supplier framework agreement and 

awarding specific call-off contracts, the objective award criteria for call-offs from framework 

agreements and the type of award procedures operated for the procurement of framework 

agreements, all the participants stated that they understood the rules but had not changed their 

approach or procedures. 

 

The responses from participants indicated that the new rules concerning notification of 

suppliers from a framework agreement raises questions of transparency at the award stage 

and lack of understanding.  In addition, many of the participants who are central purchasing 

bodies leave the issuing of notices to suppliers and the publication of awards from call-offs to 
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the individual contracting authorities using the framework agreement and not the framework 

provider. 

 

Abnormally Low Tenders  

 

Participants were asked if the changes in the rules which are there to simplify the position of 

contracting authorities in relation to obligations and actions when seeking an explanation on 

any tender which is considered abnormally low.  From the responses from participants, they 

appear not to fully understand the changes in the rules and the action to be taken.  Several of 

the participants relied on the fact that there is no clear definition in the rules on abnormally 

low tenders.  Some of the participants considered that the new rules have not in practice 

simplified seeking explanations from tenderers. 

 

The obligations for a contracting authority to make clear reference in the tender documents to 

the fact that they will investigate and may ultimately reject any abnormally low tender was 

confirmed by only some of the participants and then only when it occurred. 

 

In relation to having an approach for a clear and objective basis for internal decisions on 

abnormally low tenders including trigger levels of price, all participants confirmed that they 

have such processes in place but did not publish details in tender documents.  It appears that 

many of the participants have a process but have not changed it to meet the new rules. 

 

The responses of the participants confirm my experience in practice in relation to Abnormally 

Low Tenders. 

 

2.3 Supplementary question 3 : Have the new rules in the four topic areas resulted in an 

improvement in the approach of procuring entities and consultants / legal advisers? 
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Selection Criteria 

 

From the responses of participants, it appears that their approach now follows the statutory 

use of the CCS Standard Selection Questionnaire and PAS91.  These documents although 

often queried by participants provide the basis for a common approach at selection criteria 

stage which is most important.  In relation to the approach on the assessment and evaluation 

methodology at selection stage, many participants stated that they were not assessing or 

evaluating differently under the new rules. 

 

The new rules through the mandatory documents have for a number of participants improved 

the approach of the participants and there is more consultation with stakeholders at this stage 

of a procurement although generally the operation of assessing and evaluating candidates 

under the new rules does not appear to have changed participant’s approach to meet the new 

requirements. 

 

Contract Award Criteria 

 

The responses from participants in this area indicated that the approach taken was to follow 

previously operated procedures and experience in use did not follow the new rules.  This 

could be as a result of a lack of understanding of the new rules or belief that their existing 

procedures meet the rules. 

 

With regard to contract award criteria being linked to the subject matter, legal advisers found 

that criteria selection was in fact linked to previous procurements and was not aligned to the 

subject matter.  It was also found that some contracting authorities felt they had free reign to 

use whatever criteria they wanted which was often not linked to the subject matter of the 

procurement.  A number of the participants confirmed that they followed existing procedures 

in relation to Contract Award Criteria. 

 

The new rules do not appear to have improved the approach of participants in this topic area.  

This confirms my experience in practice. 
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Framework Agreements 

 

The responses from participants in this area indicate that the approach taken was to follow 

previously operated procedures and experience in use regardless of the new rules, possibly 

due to a lack of understanding of the new rules.  Advice from one participant indicated that 

their role was to ensure their clients met the requirements of the new rules.   

 

In general, the approach to the selection of objective criteria for Framework Agreements and 

Call-off Contracts has not changed. 

 

In relation to the awarding of call-off contracts from a framework agreement, the limited 

regulation and controls in Directive 2014/24/EU has allowed participants a non-structured 

approach to follow in this important area. 

 

The new rules do not appear to have improved the approach of participants in this topic area.  

This confirms my experience in practice. 

 

Abnormally Low Tenders  

 

The approach of participants in this topic area indicated that they do not either follow in 

practice the new rules or understand the obligations imposed by the rules.  The procedures 

which would provide a good basis for the approach to meet obligations were only in place 

and followed by a few participants.  Generally, the approach taken was to only investigate an 

abnormally low tender if required.  This approach may result from there being no clear 

definition in the rules on abnormally low tenders. 

 

The new rules do not appear to have improved the approach of participants in this topic area.  

This confirms my experience in practice. 

 

6.2.4 Main Research Question : Have the new procurement rules in Directive 2014/24/EU 

simplified and improved the public procurement process? 

 

In relation to simplification of the procurement process in practice most of the participants 

agreed that the new rules had been simplified in certain areas such as the introduction of the 
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light touch regime, modifications of contracts during their terms, the new procedure of 

competitive dialogue with negotiation, public contracts between entities within the public 

sector and electronic communication. 

 

Several participants found that the new rules had made some areas in the procurement 

process more complex and made the procurement procedure harder in practice.  The new 

rules were not perceived by the majority of participants to have simplified or improved the 

public procurement process.  This may be as a result of either a lack of understanding of the 

rules in certain areas or a resistance to change existing procedures and processes followed by 

the participants.  It was noted that many the changes and modifications to the rules covered 

by Directive 2014/24/EU were either not highlighted or referred to during the interviews.  

This may be as a result of lack of awareness or need to consider all the rules when 

undertaking procurements. 

 

In practice I consider that only a few of the new rules have simplified the procurement 

process, these being the shortening of time frames in the procurement, less onerous selection / 

prequalification requirements, changes in the grounds for bidder exclusion and the promotion 

of innovation.  In my opinion the new rules have improved flexibility in the areas of taking 

into account a wider range of characteristics of tenders, considering the best price/quality 

ratio, the light touch regime and access to the new competitive dialogue with negotiation. 

 

In relation to the four topic areas of selection criteria, contract award criteria, framework 

agreements and abnormally low tenders, only a small number of the participants in the 

research agreed that the rules in these areas had either simplified or improved the 

procurement process. 

 

The approach taken by participants in respect of the changes when undertaking procurement 

processes was generally that the changes did not warrant any alteration to their original 

procedures in the topic areas. 

 

6.3 Originality and contribution to knowledge 

 

To the best of my knowledge this study is the first to examine the impact of the laws in 

practice.  There is literature which provides a detailed analysis of black letter / doctrinal law 
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but it does not examine the law as used by practitioners in the procurement process.  There is 

therefore a significant gap in the knowledge which this thesis addresses by improving 

scholarship with its unique perspective from procuring entities, consultants and legal advisers 

through qualitative interviews. 

 

For this subject matter I believe I provide originality with the combination of black letter law 

and empirical methodology and approach.  This is because the black letter law methodology 

aims at identifying the strengths and shortcomings of the revised laws. It analyses these laws 

by reference to scholarship and caselaw on the subject. This approach identifies how these 

revised laws were intended to operate in theory. This black latter approach is then 

complemented by an empirical research methodology which examines the application of 

these revised laws in practice, from the perspective of key stakeholders in procurement. It 

enables the researcher to identify key areas of confusion, misapplication or incoherence 

which may not have been immediately obvious had the research confined itself to a purely 

theoretical study. 

 

6.4 Conclusion and further study 

 

My research has been conducted to ascertain how in practice the new rules have been 

perceived, understood, interpreted and applied in practice by participants who undertake the 

public procurement process.  The research covers four selected topic areas; however, the 

outcome of the research could stimulate other studies on the application of the new rules in 

alternative areas to those chosen by me as covered in Directive 2014/24/EU which was 

transposed into the Public Contracts Regulations 2015 (as amended). 

 

In this regard there could be research on the impact of laws in practice in specialist areas of 

public procurement such as The National Health Service (Procurement, Patient Choice and 

Competition) (No. 2) Regulations 2013.616  In other areas of public procurement the impact of 

laws in practice by practitioners in public procurement could be researched in relation to 

Directive 2014/25/EU617, this being the Utilities Directive transposed in The Utilities 

 
616 Statutory Instrument 2013 No. 500 - The National Health Service (Procurement, Patient Choice and 

Competition) (No. 2) 
617 Directive 2014/25 on the procurement by entities operating in water, energy, transport and postal services 

sectors and repealing Directive 2004/17/EC [2014] OJ L94/243. 
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Contracts Regulations 2016618 and also Directive 2014/23/EU619, the Concessions Directive 

transposed into The Concessions Contracts Regulations 2016620. 

 

From the findings, there is a clear requirement for the provision of practical training and 

guidance on the rules, obligations and how they are understood and applied in practice.  The 

training could be supported by a toolkit of practical advice and application at all stages of a 

procurement.  The documentation could also form the structure for ensuring compliance of 

the rules when operated in the procurement process and be a basis for auditing of the 

procurement procedures. 

 

 

 
618 Statutory Instrument (SI 2016/274) – Utilities Contracts Directive. 
619 Directive 2014/23 on the award of Concession Contracts [2014] OJ L94/1. 
620 Statutory Instrument (SI 2016/273) – Concession Contracts Regulations. 
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APPENDIX 1 

 

Invitation to participate in a Public Procurement research study 

 

 

Dear  

 

My name is Robert Wren and I am studying for a Professional Doctorate at the School of 

Law at Anglia Ruskin University, Cambridge.  I am a Public Procurement Consultant and 

principal of my own private practice which has for the last fifteen years specialised in 

procurement in the Public Sector. 

 

My research project is under the supervision of Dr. Aldo Zammit Borda of Anglia Ruskin 

University and Dr. Ama Eyo of Bangor University.  The research is being undertaken to 

ascertain whether the new procurement rules have simplified and improved the public 

procurement process. 

 

This email is an invitation to participate in the research as your organisation has been 

identified as a valuable participant because of its undertaking, expertise and experience in the 

field of public procurement and the operation of the Public Procurement Rules.  Participation 

will take the form of a short semi-structured interview of no more than 45 minutes and will 

be conducted by me either travelling to your organisation or an alternative location, by 

telephone or other face to face communication convenient to you. 

 

I hope you are able to participate in this research as your input is invaluable not only for my 

research but to enable a more sophisticated and accurate understanding of the challenges 

which could potentially be used to influence public policy and the operation of public 

procurement in the future.  My research will therefore be relevant whether or not there is a 

deal for Brexit. 

 

Please email me using my university address which is robert.wren@pgr.anglia.ac.uk if you 

are able to participating in this research.  I can confirm that any information you provide in 

connection with this research will be treated as confidential and neither your name nor your 

organisation’s name will appear in the thesis or any other published work. 

 

In the event you are unable to participate it would be appreciated if you could refer my 

research invitation to another member of your procurement team. 

 

I look forward to hearing from you.  

 

Thank you in anticipation, 

 

R.J. Wren MCIPS 

 

Professional Doctorate Candidate 

 

 

 

 

mailto:robert.wren@pgr.anglia.ac.uk
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APPENDIX 2 

 

 

Interview Guide 

 

 

This Interview Guide contains the questions to be asked of and addressed by the participants.  

The questions aim to extract information from participants relating to their various 

experiences, use and understanding of the new procurement rules which it is said have been 

simplified and made more flexible.  The questions relate to four topics where I, as a 

procurement practitioner have found there are areas which I consider require research to be 

undertaken. 

 

 

A General Questions 

 

1. Can you provide a reasonable estimate of the total number of above threshold public 

procurements conducted by you on behalf of your organisation and the number of 

Clients you have provided advice to since the introduction of the Public Sector 

Directive 2014 and the Public Contracts Regulations which transposed the Directive 

into law in England, Wales and Northern Ireland. 

 

2. Do you consider that the introduction of the new procurement rules has simplified the 

operation of the procurement process and made their use more flexible? 

 

3. Did the introduction of the new procurement rules lead to either new training 

procedures / techniques or retraining procedures for your procurement team to meet 

the changes? 

 

4. If the answer is Yes, what type of training or retraining procedures were adopted? 

 

 

B Selection Criteria 

 

1. Although the general headings of Selection Criteria are similar under the previous 

rules, the list of possible Selection Criteria is still an exhaustive one.  How does your 

organisation select the Criteria for each individual procurement? 

 

2. There have been changes in the new rules in relation to financial and economic 

criteria.  How has your organisation addressed the criteria especially in relation to 

Contracts in Lots and reviewed the forms of evidence which are required to be 

provided at Selection stage? 

 

3. How has your organisation considered and verified technical and professional ability 

of economic operators including efficiency, experience and performance in previous 

contracts? 

 

4. Has your organisation changed its evaluation methodology of the Selection Criteria 

under the Open Procedure and the Restricted Procedure? 
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5(a). Does your organisation have a procedure for dealing with and remedying any 

conflicts of interest found when evaluating technical and professional ability? 

 

5(b). Do you have a provision in the procurement documents for a discretionary exclusion 

for any conflict of interest that is found during the procurement process? 

 

 

C Contract Award Criteria 

 

1. Have the latest provisions to the rules on Contract Award Criteria in relation to Most 

Economically Advantageous Tender (MEAT) 

 

(1) enhanced your organisation’s understanding of MEAT? 

 

(2) now require your organisation to assess and evaluate Tenders differently and 

in which areas are there changes being undertaken? 

 

2. How does your organisation select and assess the Contract Award Criteria for each 

individual procurement under the new rules and do you have a review procedure so 

that the contract award criteria are linked to the subject matter and ensures effective 

competition? 

 

3. How does your organisation identify the basis of price or cost for a particular 

proposed procurement using a cost-effective approach and in which areas has the 

cost-effective approach changed since the introduction of the new provisions? 

 

4. Has your organisation used Life Cycle Costings as part of the best price/quality ratio 

and has the information for the requirement for Life Cycle Costing simplified the 

setting and evaluation of the criteria?  In the event the answer is ‘yes’, please explain. 

 

 

D Framework Agreements 

 

1. Which type of Framework Agreements are you using more under the new rules on 

Framework Agreements?  Are these 

 

(i) Single supplier 

(ii) Multi supplier 

(iii) A mixture of both types. 

 

2. Do you now find one of the types of Framework Agreements more appropriate than 

another in relation to 

 

(i) Particular types of contract – works, services or supplies. 

(ii) Sector related contracts – consultancy, construction works, cleaning and 

maintenance. 

 

Have the new rules changed your choice on the type of Framework Agreement you 

consider more appropriate to your requirements? 
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3. When procuring a multi provider Framework Agreement, which method do you 

operate to select the providers and place specific contracts? 

 

4. What types of objective award criteria do you use for the subsequent call-off of a 

contract from a Framework Agreement? 

 

5. Which of the award procedures do you operate, these being open, restricted or another 

procedure, to conduct the procurement of Framework Agreements and have the new 

Regulations changed your selection of procedure? 

 

6. How do you now notify members on a Framework Agreement of the results of direct 

selection or mini competition? 

 

 

E Abnormally Low Tenders 

 

1. Have the changes in the rules on Abnormally Low Tenders which are there to 

simplify the position of the Contracting Authority, made your obligations and the 

action to be taken clearer when seeking an explanation on any Tender which you 

consider appears abnormally low? 

 

2. Within the Tender documents you prepare is there a clear reference to confirm that the 

authority may investigate and ultimately reject any Tender it may consider to be 

abnormally low?  Was this reference included in Tender Documents before the new 

rules, if so, has the content of such a reference been made clearer? 

 

3. Has your organisation a clear and objective basis in place for internal decisions to 

treat a Tender as abnormally low such as a trigger point for the investigation of a 

Tender considered as abnormally low?  Is there any difference depending on whether 

a Tender is for works, services or supplies? 

 

4. Does your organisation maintain and then retain a clear audit trail of all evaluation 

and investigation considerations and clarifications?  If so, have the new rules changed 

your audit procedure and if so, what areas are different? 

 

 

F Concluding Question 

 

1. What is your overall view and assessment of whether the changes in the rules have 

simplified and been made more flexible in relation to the four topics of selection 

criteria, contract award criteria, framework agreements and abnormally low tenders? 

 

 

 

 


